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PREFACE. 



This book is (as its title imports) an introduction i 
study of the law of the constitution ; it does not pi 
to be even a summary, much less a complete ac 
of constitutional law. It deals only with two or 
guiding principles which pervade the modern constit 
of England. My object in publishing the work is to pr 

I students with a manual which may impress these le] 

principles on their minds, and thus may enable the 
study with benefit in Blackstone's Commentariet and 
treatises of the like nature those legal topics which i 
together make up the constitutional law of England 
furtherance of this design I have not only emphasise 
doctrines (such for example as the sovereignty of Parliai 
which are the foundation of the existing constitution 
have also constantly illustrated -English constitution; 
by comparisons between it and the constitutionalism o; 
one hand of the United States, and on the other o 

i French Republic Whether I have in any measure atti 

my object must be left to the judgment of my readers 
may perhaps be allowable to remind them that a 
consisting of actually delivered lectures must, even th 
revised for publication, exhibit the characteristics 
separable from oral exposition, and that a treatise 
the principles of the law of the constitution differs i 
scope and purpose, as well from a constitutional histoi 
England as from works like Bagehot^s incomparable En 
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CmuiiMum^ which uialyBe the prtcticnl. working of oor 
eonplicmted syatem of modem ParliAineiitary gOTemmeni. 
If however I imbionthe fact thai my hook has a ipeeial 
aim of its own, nothing is foriher from my inienUon than 
to onderrato the debt which I owe to the lahonrs of the 
lawyers and historians who have composed works cm the 
English eoDstitotion. Not a page of my leotnres conM 
havo been written without constant reference to writers 
audi as Blaekston^ Ilallam, Heam, Gardiner, or Freeman, 
whose books are in the hands of every student To three 
of these authors in particular I am so deeply indebted that 
it is a duty no less than a pleasure to make special acknow- 
ledgment of the extent of my obligations. Professor IlcamV 
Gorcrnyient of Eui^hnil has taught me more than any other 
single work of the way in wliich the labours of lawyoii* 
i•^tabli^hed in early times the ckmcntar}* priuciplos which 
form the luui^ of the constitution. Mr. Ganliner's llhfor^ 
*f' K^gUnd has suggcstod to me the conclusion on which, 
confinuctl as I found it to be by all the information I could 
coUi*ct altout FrcDch administrative law, stress is fre- 
quently laid in the course of the following pages, that the 
\-icws of the prt-rogative maintained by Crown lawyers 
under the Tudors and the Stuarts War a marked rescm- 
Uancv to the legal and administrative ideas which at the 
present day under the Third Republic still support the 
i/rf#i/ odt^in'utrafifot Francci To my friend and colleague 
Mr. Freeman I owe a debt of a somewhat different nature. 
His Grvtrik cf th Ek^Iuh CoitsfitwfioM has been to me a 
model (far easier to admire than to imitate) of the mode 
in which dry and even abstruse topics may be made 
the subject of effective and popular exposition. The 
dear statement which that work contains of the difference 
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TKEFACE. 

between our so-called "written Inw " and " our convei 
constitution " originally led me to seek for an ans 
the enquiry what may be the true source whence coi 
tional understandings which are not laws derive 
binding power, whilst the equally vigorous state 
contained in the same book of the aspect in whi< 
gro^vth of the constitution presents itself to an his 
forced upon my attention the essential difference be 
the historical and the legal way of regarding our ii 
tions, and compelled me to consider whether the ha 
looking too exclusively at the steps by which the coi 
tion has been developed does not prevent students 
paying sufficient attention to the law of the constil 
as it now actually exists. The possible weakness a 
rate of the historical method as applied to the gro^ 
institutions, is that it may induce men to think so mi 
the way in which an institution has come to be whai 
that they cease to consider with sufficient care wl 
is that an institution has become. 



A. V. Die 



All Souls College, 
Oxford, 1885. 
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PREFACE. 



This book is (as its title imports) an introduction 
study of the law of the constitution ; it does not j 
I to be even a summary, much less a complete a 

i of constitutional law. It deals only with two oi 

> guiding principles which pervade the modern const 

• of England. My object in publishing the work is to p 

J students with a manual which may impress these 1 

principles on their minds, and thus may enable th 
study with benefit in Blackstone's Commentaries and 
treatises of the like nature those legal topics which 
together make up the constitutional law of Englan< 
furtherance of this design I have not only emphasis* 
doctrines (such for example as the sovereignty of Parlia 
which are the foundation of the existing constitutio] 
have also constantly illustrated -English constitution 
by comparisons between it and the constitutionalism c 
one hand of the United States, and on the other c 
French Republic. Whether I have in any measure att 
my object must be left to the judgment of my readen 
may perhaps be allowable to remind them that a 
consisting of actually delivered lectures must, even th 
revised for publication, exhibit the characteristic 
separable from oral exposition, and that a treatise 
the principles of the law of the constitution differs v 
scope and purpose, as well from a constitutional histoi 
England as from works like 6agehot*8 incomparable En^ 
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VI PREFACE, 

Ccmsfifftfion, uhicb analj'se the practical working of our 
cotnplicato<l systora of ino<leni Parlianientar}' goveminent. 

If however I insiht on the fact that my book has a special 

aim of its own, nothing is further from my intention than 

to underrate the debt which I owe to the labours of the 

lawyers and histoiians who have composed works on the 

English constitution. Not a page of ni}* lectures could 

have been written without constant reference to writers 

such as Klackstone, llallam, Heam, Gaixlmer, or Freeman, 

whose books are in the hands of every student. To three 

of these authors in particular I am so deeply indebted that 

ti is a duty no less than a pleasure to make special acknow- 

IcHlginciit of the extent of my obligations. Professor lleani's 

G"Vi.'rHhfCHt (f KnifdHt] has taught me more than any other 

^in''!e woik of the way in wliich the lalxnii*s of lawvoi*s 

* vtaMi-hed in early tiuios the ilinuntary principles which 

f«.nn tliC I'asis of the constitution. Mr. Ganliner's ]I'nf*ny 

"f / .';^ani/ has sii'^vrestoil to mo the conclu>iou on which. 

cnfinneii as I fount! it to Ik? by all the infoi iiiation I could 

c<»ll»cl aKjut French adniinisti-ativc law, stre^s is fre- 

<juently lai«i in the course of the following pages, that the 

views of the prerogative maintained by Crown lawyers 

untler the Tudors and the Stuarts War a marked resem- 

I'lance to the legal and administrative ideas which at the 

present day under the Tliird Rejiublic still support the 

ttnuf odMinisfrafif oi France. To my friend and colhague 

Mr. Fri^man I owe a debt of a somewhat dilTerent nature. 

lli» Gr<Kfi of thf T.tifjUtth Cvh^'iihf'kon has lx*en to me a 

mode] (far easier to admire than to imitate) of the moile 

in which drA* and even al^tnisic topics may be made 

the subject of effective and poj^ular expoiiition. The 

clear statement wliich that work contains of the differenct? 
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4 mit TBUB NATD&E op CONSTITUTIONAL UW. 

Kngland etandlng and flourlslutig, at a time when 
the attempts of foreiga reformers to coinljino free- 
dom with order luul ended ia ruin. At tlie present 
day fitiuletit« of the coujitltution wish neither to 
criticise, uur to venerate, but to understand, and 
a profcflsor whose duty it is to lecture on constiiu- 
lional law, miut feol that he is called upon to jicr- 
form the part neither of a critic uur of an apologist, 
nur of a ealogiftr but hiinply of an expounder; hia 
duty in neither to attack nor to defend the consti- 
tution but Himply to explain its laws. He must also 
feel that however attractiTe be the mysteries of tho 
oon8tituUoii.be has good reason to envy professors 
who belong to countries such as France. Belgium, 
or the United States blessed with constitutions of 
which the terms are to be found in printed docu- 
ments, known to all citizens and accessible to every 
man who is able to read. Whatever may be the 
advantages of a so-called " unwritten" constitution, 
its existence imposes special difficulties on teachers 
bound to expound its providons. Anyone will see 
that this is so who compares for a moment the 
position of writers such as Kent or Stoiy, who com- 
mented on the constitution of America, with the 
situatioD of any person who undertakes to give in- 
struction in the constitutional law of England. 

When these distinguished jurists delivered in the 

' form of lectures commentaries upon the Constitution 

* of the United States, they knew precisely what was 

■ the subject of their teaching and what was the proper 

mode of dealing with it. The theme of their teadung 
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THE TBUE NATURE OP COXSTITUTIOXAL LAW. 

was a definite aasignable part of the law of tb 
country; it was recorded in a given document 
which all the world had access, namely " the Com 
tution of the United States established and ordaii 
by the People of the United States." The articles 
this constitution fall indeed far short of perfect logi 
arrangement ; and they lack absolute lucidity of 
pression, but they contain in a clear and intelligi 
form, the fundamental law of the Union. This 1 
(be it noted) is made and can only be altered 
repealed in a way different from the method by wh 
other enactments are made or altered; it stai 
forth, therefore, as a separate subject for study; 
deals with the legislature, the executive, and i 
judiciary, and by its provisions for its own ame 
ment, indirectly defines the body in which resides i 
legislative sovereignty of the United States, SU 
and Kent therefore knew with precision the nati 
and limits of the department of law on which tl 
intended to comment, they knew also what was 1 
method required for the treatment of their toj 
Their task as commentators on the constitution i? 
in kind exactly similar to the task of commenting 
any other branch of American jurisprudence. 1 
American lawyer has to ascertain the meaning of i 
Articles of the Constitution in the same way in wh 
he tries to elicit the meaning of any other enactme 
He must be guided by the rules of grammar, by ! 
knowledge of the common law, by the light (oo 
sionally) thrown on American legislation by Americ 
history, and by the conclusions to be deduced fn 
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6 THB THCB XATTBE OP COSSTITUTIONAI. LAW. 

a careful study of judicial decisions. The task, id 
sitort, which lay bcforo the great Amcricnn commen- 
tators, VTM the explanation of a definite legal docti- 
tnent in acordani-e with the received cauons of l^al 
interpretation. Tticir work, difficult us it might prove,' 
woa work of the kind to which ln«*^'or8 are acciu* 
toincd, and was to bo achieved by tlie use of ordinary 
legal methodi. Story and Kent indeed were men of 
extraordinary capacity, so however were our own 
BlackKtono. and at least one of Bluckstono's cdi- 
ton. If (as is undoubtedly the cn&i:) the American 
juristi liave produced oommentariea on the coDstittt- 
tioa of the United States utterly unlike, and (one 
must in truth add) vastly superior to any commen* 
taries on the conatltulJona] law of England, their 
Boccess is partly due to the possession of advantages 
denied to the English commentator or lecturer. His 
position is eoUrely diOerent from that of his 
American rivals. He may search the statute-book 
from beginning to end, but he will find no enactment 
which purports to contain the articles of the consti- 
tution ; he will not find any test by which to dis- 
criminate laws which are constitutional or fundar 
mental from ordinary enactments ; he will discover 
that the very term " consUtutional law." which is 
not (unless my memory deceives me) ever employed 
by Blackstone, is of comparatively modem origin; 
and in short, that before commenting on the law of 
the constitution lie must make up his mind what 
is the nature and the extent of English oonstitn- 
tjonal law. 
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THE TBUE NATURE OP CONSTITUTIONAL LAW. 

His natural, his inevitable resource is to recur 
writers of authority on the law, the history, or i 
practice of the constitution. He will find ^t m 
be admitted) no lack of distinguished guides; 
may avail himself of the works of lawyers such 
Blackstone, of the investigations of historians si 
as Hallam or Freeman, and of the speculations 
philosophical theorists such as Bagehot or Hef 
From each class he may learn much, but for reafi 
which I am about to lay before you for consid 
tion, he is liable to be led by each class of autl 
somewhat astray in his attempt to ascertain 
field of his labours and the mode of working it ; 
will find, unless he can obtain some clue to guide 
steps, that the whole province of so-called " const' 
tion.al law " is a sort of maze in which the wandere 
perplexed by unreality (by what, if I might veni 
to do so, I would call "shams") by antiquarian 
and by conventionalism. 

Let us turn first to the lawyers and as in d 
bound to Blackstona 

Of constitutional law as such there is not a \« 
to be found in his Commentaries. The matters wl 
appear to belong to it are dealt with by him in 
main under the head Rights of Persons. The B 
which is thus entitled treats {inter alia) of 
Parliament, of the King and his title, of master : 
servant, of husband and wife, of parent and ch 
The arrangement is curious and certainly does 
bring into view the true scope or character of con 
tutional law. This, however, is a trifle. The B 
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I contsioB mucL real leamiog about our system of 

I govcmmcnt Its tnte defect is the hopeless confusion 

F boUi of latigaage and of thought, introduced loto tlie 

-wliole subject of constitutional law by Blaclfstone's 

habit — conttuoQ to all the lawyers of lii« time — of 

I applying old and inapplicable terms to new institu- 

tions, and especially of ascribing in words to a modem 
and const! tutiouul King, the whole and jterliaps more 
than the whole of the powers actually possessed and 
cxenMed by William the Conqueror. 
" We are next," writes Blackstone, " to conxider 
"tlioee branchea of the royal prerogative, wbkh 
" invest thus oar sovereign lord, thus all-perfect and 
" immortal in his kingly capacity, with a number 
" of authorities and powers ; in the exertion whereof 
"connsts the executive part of government This 
" is wisely placed in a siugle hand by the British 
"constitution, for the sake of unanimity, strength, 
" and dispatch. Were it placed in many hands, it 
"would be subject to many wills: many wills, if 
" disunited and drawing different ways, create weak- 
" ness in a government ; and to unite those several 
" wills, and reduce them to one, is a work of more 
"time and delay than the exigcndes of state will 
"afford. The King of England is, therefore, not 
" only the diief, but properly the sole, magistrate of 
"the nation; all others acting by commission from* 
"and in due subordination to him; in like manner 
" »M, upon the great revolution of the Roman state, 
" all ^ powers of the ancient niagistraoy of the 
trealth were ooDcentrated in the new 
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THE TRUE NATUBE OP CONSTITUTIONAL LAW. 

" Emperor : bo tliat, as Gravina expresses it, in i 
" unh(8 persona veteris retpxihlicae vis atque maje 
*'j^er cumulatas magisiraixium poiesiates expri 
" haturK'' 

The language of this passage is impressive; 
stands curtailed but in substance unaltered in 
last edition of Stephen's Commentaries. It Las 
one fault ; the statements it contains are the di 
opposite of the truth. The executive of Engl 
is in fact placed in the hands of a committee ca 
the Cabinet. If there be any one person in wl 
single hand the power of the State is placed, i 
one pei-son is not the Queen but the chairmaii 
the committee, known as the Prime Minister, 
can it be urged that Blackstone's description of 
royal authority was a true account of the poi 
of the King at the time when Blackstone wi 
George the Third enjoyed far more real authc 
than has fallen to the share of any of his deso 
ants. But it would be absurd to maintain that 
language I have cited painted his true position. 
terms used by the commentator were, when he 
them, unreal and known to be so. They havi 
come only a little more unreal during the cen 
and more which has since elapsed, " The K 
he writes again, "is considered in domestic a 

** as the fountain of justice, and general 

" servator of the peace of the kingdom ...... 

" therefore has alone the right of erecting coui 
"judicature : for, though the constitution of 

' Blackstone, Commentarieti i. p.* 249. 



4 



It THE TBUE KATUBB OF COXSTITCTIOXAL LAW. 

"kingdom hatli entnwtcd Iiim with the whole exc- 
** culivc power of the laws, it is itiipoBsiblc, as well 
"as ini])ropcr, that he should 'pei'sonally carry iuto 
" cxiicution thin great and extensive tnist : it ia con- 
"sdfucntly TuxxBtary, that courts sliould be tirecteu 
" bo unst him in executing this power ; and equally 
" Df oenwry, that if erected, they should be erected 
"by his authority. And licttcc it is, that all juris- 
" dictions of courts are either mediately or im- 
" mediately derived from the Crown, their proceod- 
"ing* ruo genenUy ia the kings natu«, they pass 
"under his seal, and are executed by his officers'." 
Here we are in the midst of unrealities or of fictions. 
Nather the Queen nor the executive has anything to 
do with erecting courts of jusUce. We should rightly 
conclude that the whole Cabinet had gone mad if 
to-morrow's Gazette contained an order in council 
not authorised by statute erecting a new Court of 
Appeal. It is worth while here to note what is 
tbe true injury to the study of law produced by 
tbe tendency of Blackstone, and other less famous 
constitutionalists, to adhere to unreal expressions. 
The eril is not merely or mainly that tbese expres- 
Bona exa^erate the power of the Crown. For such 
oonventional exaggeration a reader could make 
allowance, as easily as we do, for ceremonious terms 
of respect or of sodal courtesy. The harm wrought 
b that, unreal language obscures or conceals tbe true 
extent of tbe powers, both of the Queen and of the 
Government No one, indeed, but a child, fandes 
> Bhduttm, Ctmmmlnii, L p. a<«. 
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THE TBUE NATUKE OP CONSTITUTIONAL LAW. 

that the Queen sits crowned on her throne at Wei 
minster, and in her own person administers justice 
her subjects* But the idea entertained by ma 
educated men that an English King or Queen reig 
without taking any part in the government of t 
country, is not less far from the truth than t 
notion that Queen Victoria ever exercises judic 
powers in what are called her Courts. The oddity 
the thing is that to most Englishmen the extent 
the authority actually exercised by the Crown, a 
the same remark applies (in a great measure) to ' 
authority exercised by the Prime Ifinister, and oti 
high officials, is a matter of conjecture. We have 
learnt from Blackstone, and writers of the same cL 
to make such constant use of expressions which 
know not to be strictly true to fact, that we can 
say for certain what is the exact relation betw 
the facts of constitutional government, and the m 
or less artificial phraseology, under which they 
concealed. Thus to say that the Queen appoints 
Ministry is untrue ; it is also, of course, untrue 
say that she creates courts of justice ; but tl 
two untrue statements each bear a very diffei 
relation to actual fact& Moreover, of the po\ 
ascribed to the Crown, some are in reality exerci 
by the Government, whilst others do not in ti 
belong either to the King or to the Ministry. ' 
general result is that the true position of the Crow 
also the true powers of the government are concei 
under the fictitious ascription to the sovereigi 
political omnipotence, and the reader of, say the : 
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Book of Bhckstone, can hardly diaoem the fiicto of 
law with which it ia filled under the unrealitiea of the 
language in which these fiicta find expremon. 

Lei oa torn from ibe formaliam of lawyera to the 
tmthfolneaa of onr oonatatutional historiana. 

Here a student or profcaaor troubled about the 
nature of conatitutional law finda himadf surrounded 
by a crowd of eminent instructom. He may avail 
himself of the impartiality of Hallam : he may dive 
into the ezhanatless erudition of the Biabop of 
Chester : he will discover infinite parliamentary 
experience in the pages of Sir Thomas May, and 
vigorous common sense, combined with polemical 
research, in Mr. Freeman's Growth of the English 
Co%\9iUution. Let us take this book as an excellent 
type of historical constitutionalism. The Gwtcih 
of the English Constitution is known to everyone. Of 
its recognised merits, of its clearness, of its accuracy, 
of its force, it were useless and impertinent to say 
much to an audience who know, or ought to know, 
every line of the book from beginning to end. One 
pointy however, deserves especial notice. Mr. Free- 
man's highest merit ia his unrivalled faculty for 
bringing every matter under discussion to a clear 
issue. He challenges bis readers to assent or deny. 
If you deny you must show good cause for vour 
denial, and hence may learn fully as much from 
rational disagreement from our author aa from un- 
hesitating assent to hia views. Take, then, the 
Growih of the English Constitution aa a firat-rate 
qiedmen of the mode in which an historian looka at 
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the constitution. What is it that a lawyer, who« 
object is to acquire the knowledge of law, will leai 
from its pages ? A few citations from the ample an 
excellent head notes to the first two chapters of tl 
work answer the enquiry. 
They run thus : — 

The La)idesgemeinden of UH and Appenzell; the^ 

hearing on English Constitutional History; politia 

elements common to the whole Teutonic race;' ma 

archie, aristocratic, and democratic elements to 

found from the heginning ; the three classes of me 

the nohle, the common freeman, and the slave; un 

versal prevalence of slave}y ; the Teutonic tnstitutia 

common to the whole Aryan family ; witness ofSom^ 

description of the German Assemhlies by Tacitu 

' I continuity of English institutions ; English naiionali 

assumed ; Teutonic institutions brought into Brita 

by the English conquerors ; effects of the settlement • 

the conquerors; pi^obable increase of slavery ; Ea\ 

and Chtcrls ; growth of the kingly power ; natu 

of kingship ; special sanctity of the King ; imv 

morial distinction between Kings and Ealdorm^n . • 

Gradual groivth of the English coiistitvtion ; n» 

laws seldom called for ; importance of preceden 

return to early principles in modern legislatio\ 

shrinking up of the ancient national Assemblies ; « 

stitution of the Witenagemdt ; the Witenagemdt a 

tinued in the House of Lords; Gemdts after 1 

Gorman Conquest ; the King's right of summot 

Life Peerages ; origin of the House of Commofi 

comparison of English and French national asse 
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Uie$ : of EngtiA and French h'stoiy generallif ; 
course ofevent$ injlticneed hy pardciiUtr men ; Sunon 
o/Montfori .... JEdwanl the First ; the constitution 
Jinnliy competed under him ; nafure of later changes ; 
differettct he/ween English and coiiitnental lerfivlatureB. 
All this U interesting, erudite, full of historical 
importAncc, und tliorougbly in its placo in a book 
concemod eololjr with the " growth " of the consti- 
tution; but lu regards English law, as regards tho 
law of tlie couslibution, the Landes'jemcinden of Uri, 
the witness of Homer, the ealdurmen, the constitu- 
tjoa of the WitenagenuSt, this and a lot more of 
fascinating matter are mere antiquarianism. Let no 
one suppose that to say this is to deny the relation 
between history and law. It were far better, as things 
now stand, to be charged with heresy, or even to be 
found guilty of petty larceny, than to &11 under the 
suspicion of lacking historical-mindedness, or of ques- 
tioning the universal validity of the historical method. 
What one may assert without incurring the risk of 
such crushing imputations is^ that the kind of con- 
stitutional history which consists in researches into 
the antiquities of English institutions, has no direct 
bearing on the rules of constitutional law in the 
sense in which these rules can become the subject 
of legal commenL Let us eagerly learn all that 
is known, and still more, all that is not known 
about the Witenagemdt But let us remember 
that antiquarianism is not law, and that the 
functi<m of a tnuned lawyer b not to know what the 
law was yesterdAy, still less what it was centuriei 
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that the Queen sits crowned on her throne at West- 
minster, and in her own person administers justice to 
her subjects. But the idea entertained by many 
educated men that an English King or Queen reigns 
without taking any part in the government of the 
country, is not less far from the truth than the 
notion that Queen Victoria ever exercises judicial 
powers in what are called her Courts. The oddity ol 
the thing is that to most Englishmen the extent oi 
the authority actually exercised by the Crown, and 
the same remark applies (in a great measure) to thi 
authority exercised by the Prime IHnister, and othe^ 
high officials, is a matter of conjecture. We have a1 
learnt from Blackstone, and writers of the same clasf 
to make such constant use of expressions which w 
know not to be strictly true to fact, that we canno 
say for certain what is the exact relation betwee 
the facts of constitutional government, and the mor 
or less artificial phraseology, \mder which they ai 
concealed. Thus to say that the Queen appoints tl 
Ministry is untrue ; it is also, of course, untrue i 
say that she creates courts of justice ; but thei 
two untrue statements each bear a very differei 
relation to actual fact& Moreover, of the powe 
ascribed to the Crown, some are in reality exercise 
by the Government, whilst others do not in tru' 
belong either to the King or to the Ministry. Tl 
general result is that the true position of the Crown 
also the true powers of the government are conceal 
under the fictitious ascription to the sovereign 
political omnipotence, and the reader of, say the fii 
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Book of BladcstoMp can hardly diaoem the fiicto of 
law with whieh it ia filled under the unrealitiea of the 
hngoage in which theae fiicta find ezprencm. 

I^ oa torn fit>m the fonnaliam of kwyeiB to the 
trathfblneaa of onr conatitutional hiatoriana. 

Hera a atndent or profcaaor tronbled about the 
nature of conatitutional law finda himadf aummnded 
by a crowd of eminent inatructora. He may avail 
himaelf of the impartiality of Hallam : he may dive 
into the ezhanatleaa erudition of the Biabop of 
CSieater : he will diacover infinite pailiamentaiy 
experience in the pages of Sir Thomas May, and 
vigorous common sense, combined with polemical 
research, in Mr. Freeman's Growth of the English 
Constitution. Let us take this book as an excellent 
type of historical constitutionalism. The Gwtcth 
of the English Constitution is known to everyone. Of 
its recognised merits, of its clearness, of its accuracy, 
of its force, it were useless and impertinent to say 
much to an audience who know, or ought to know, 
every line of the book from beginning to end. One 
point, however, deserves espedal notice. Mr. Free- 
man's highest merit is his unrivalled faculty for 
bringing every matter under discussion to a clear 
issue. He challenges bis readers to assent or deny. 
If you deny you must show good cause for vour 
denial, and hence may learn fully as much from 
rational disagreement from our author as from un- 
hestating assent to his views. Take, then, the 
Groxcih of the English Constitution as a first-rate 
qiedmen of the mode in whidi an historian looks aft 
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his book to anything as modern as the days of th< 

Stuarts. The period of nearly two centuries whicl 

has elapsed since what used to be called the "Gloriou 

Eevolution," filled as it is with change and wit^ 

growth, seems hardly to attract the attention of 

wTiter whom lack, not of knowledge, but of wi 

alone, prevents from sketching out the annals of ot 

modern constitution. A lawyer must look at tl 

matter differently. It is from the later annals i 

England he derives most help in the study of exia 

ing law. What we might have got from Dr. Stubl 

had he not surrendered to Chester gifts which v 

hoped were dedicated to Oxford alone, is now left 

conjecture. But things being as they are, the hi 

torian who most nearly meets the wants of lawye 

is Mr. Gardiner. The struggles of the seventeen 

century, the conflict between James and Coke, Bacoi 

theory of the prerogative, Charles' effort to substitu 

the personal will of Charles Stuart for the legal w 

of the King of England, are all matters which ton 

not remotely upon the problems of actual law. 

knowledge of these thingsguards us, at any rate, fn 

the illusion, for illusion it must be termed, that mode 

constitutional freedom has been established by 

astounding method of retrogressive progress ; tl 

every step towards civilization has been a step bai 

wards towards the simple wisdom of our uncultui 

ancestors. The assumption which underlies t 

view, namely, that there existed among our Saj 

forefathers a more or less perfect polity, conc€ 

the tnith both of law and of history. To ask hoi 
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mass of legal subtleties "would have looked . • • . 
"in the eyes of a man who had borne his part 
** in the elections of Eadward and of Harold, and 
** who had raised his voice and clashed his arms in 
** the great Assembly which restored Godwine to 
his lands ^ " is to put an enquiry which involves 
an untenable assumption; it is like asking what 
a Cherokee Indian would have thought of the 
claim of George the Third to separate taxation from 
representation. In each case the question implies 
that the simplicity of a savage enables him to solve 
with fairness a problem of which he cannot under- 
stand the terms. Civilization may rise above, but 
barbarism sinks below the level of legal fictions, and 
our respectable Saxon ancestors were, as compared, 
not with ourselves only, but with men so like our- 
selves as Coke and Hale, respectable barbarians. 
The supposition, moreover, that the cunning of 
lawyers has by a mass of legal fictions corrupted the 
fair simplicity of our original constitution, underrates 
the statesmanship of lawyers as much as it overrates 
the merits of early society. The fictions of the Courts 
have in the hands of lawyers such as Coke served 
the cause both of justice and of freedom, and served 
it when it could have been defended by no other 
weapons. For there are social conditions under which 
legal fictions or subtleties afford the sole means of 
establishing that rule of equal and settled law which 
is the true basis of English civilization. Nothing 
can be more pedantic, nothing more artificial, nothing 

' Sec Freeman, Gro\cth of the EngUth Constitution^ pp. 130, 131. 
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more unliistorical, than the rcaspning by \vrhich Coke 
induced or compelled James to forego the attempt to 
withdraw cases from the Courts for his Majesty's 
personal determination*. But no achievement of 
sound argument, no stroke of enlightened states- 
manship, ever established a rule more essential to 
the very existence of the constitution than the prin- 
ciple enforced by the obstinacy and the fallacies of 
the great Chief Justice. Oddly enough the notion of 
an ideal constitution corrupted by the technicalities 
of lawyers is at bottom a delusion of legal imagina- 
tion. The idea of retrogressive progress is merely 
one form of the ap|)eal to precedent This appeal 
has made its appearance at every crisis in the history 
of England, and indeed no one has stated so forcibly 
as my friend Mr. Freeman himself the peculiarity of 
all English efforts to extend the liberties of the 
country, namely, that these attempts at innovation 
have always assumed the form of an appeal to pre- 
existing rights. But the appeal to precedent is in 
the law courts merely a useful fiction by which 
judicial decision conceals its transformation into 
judicial legislation ; and a fiction is none the less a 
fiction because it has emerged from the Courts into 
the field of politics or of history. Here, then, the 
astuteness of lawyers has imposed upon the simpli- 
city of historians. Formalism and antiquarianism 
have, so to speak, joined hands ; they have united to 
mislead students in search for the law of the con- 
stitution. 

• S«* 1 1 Rq>. 64 ; flfsrn, Gonmwumt 0/ Englmwi, pp. 70-74. 
• C 2 
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^^j!^^ Let US turn now to the political theorists. 



No better types of such thinkers can be taken 
^ivT^ than Bagehot and Professor Hearn. No author of 
^•^^^ modem times (it may be confidently asserted) has 
Btiooaofdone so much to elucidate the intricate workings 
of English government as Bagehot. His English 
Constitution is so full of brightness, originality, 
and wit, that few students notice how full it 
is also of knowledge, of wisdom, and of insight. 
The slight touches, for example, by which Bagehot 
paints the reality of Cabinet government, are so 
amusing as to make a reader forget that Bagehot 
was the first author who explained in accordance 
with actual fact the true nature of the Cabinet 
and its real relation to Crown and to Parlia- 
ment. He is, in short, one of those rare teachers 
who have explained intricate matters with such 
complete clearness, as to make the public forget 
that what is now so clear ever needed explanation. 
Professor Hearn may perhaps be counted a fol- 
lower of Bagehot. In any case he too has ap- 
proached English institutions from a new point of 
view, and has looked at them in a fresh light; 
he would be universally recognised among us as 
one of the most distinguished and ingenious ex- 
ponents now living of the mysteries of the English 
constitution, had it not been for the fact that he 
made his fame as a professor, not in any of the seats 
of learning in the United Kingdom, but in the 
University of Melbourne. From both these writers 
we expect to learn, and do learn much, but as 
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in the case of Mr. Freeman, tbougli we learn much 
from our teacher which is of value, we do not learn 
precisely what as lawyers we are in search of. The 
truth is that both Bagehot and Professor Heam deal 
and mean to deal mainly with political understand- 
ings or conventions and not with rules of law. What 
is the precise moral influence which might be ex- 
erted by a wise constitutional monarch, what are the 
circumstances under which a Minister is entitled to 
dissolve Parliament, whether the simultaneous crear 
tion of a large number of Peers for a special pur poe 
is constitutionally justifiable ; what is the principle 
on which a Cabinet may allow of open questions ; 
these and the like are the kind of enquiries raised 
and solved by writers whom, as being occupied with 
the conventional understandings of the constitution, 
we may term conventionalists. These enquiries arc, 
many of them, great and weighty; but they are not 
enquiries which will ever be debated in the law 
courts. If the Premier should advise the creation 
of five hundred Peers, the Chancery Division would 
not, we may be sure, grant an injunction to restrain 
their creation. If he should on a vote of censure 
decline to resign office, the Queen's Bench Diviaion 
would certainly not issue a quo wirranto calling upon 
hira to show cause why he continues to be Prime 
Minister. As a lawyer, I find these matters too high 
for me. Their practical solution must be left to the 
I)rofound wisdom of Members of Pariiament ; their 
speculative solution belongs to the province of political 
theorists. 
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ad eon- One Suggestion, a mere legist may be allowed 
•w docs t^ make, namely, that the authors who insist upon 
\^: and explain the conventional character of the under- ' 

Ain how ^ 

nren- standings which make up a great part of the constitu- 
]^J^ tion, leave unexplained the one matter which greatly 
needs explanation. They give no satisfactory answer to 
the enquiry how it happens that the understandings of 
politics are sometimes at least obeyed as rigorously 
as the commands of law*. To refer to public opinion, 
and to considerations of expediency is to give but a 
very inadequate solution of a really curious problem. 
Public opinion approves and public expediency re- 
quires the observance of contracts, yet contracts are 
not always observed, and would (presumably) be 
broken more often than they are did not the law 
punish their breach, or compel their performance. 
Meanwhile it is certain that understandings are not 
law, and that no system of conventionalism will 
explain the whole nature of constitutional law, if 
indeed "constitutional law" be in strictness law at 
all. 
icon- For at this point a doubt occurs to ones mind 

fw'r^Uy which must more than once have haunted students 
Uw-»t of ^iie constitution. Is it possible that so-called 
"constitutional law" is in reality a cross between 
history and custom which does not properly deserve 
the name of law at all, and certainly does not belong 
to the province of a professor called upon to learn or 
to teach nothing but the true indubitable law of 
England ? .Can it be that a dark saying of De Toe- 



* Sec fuHhcr on this jwint. Lecture VIII, 
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ao^o, or what it ought to be to-morrow, but to state 
and explain what are the principles of law actually 
existing in England during the present year of grace 
1885, 48 & 49 Victoria. For this purpose it boots 
nothincr to know the nature of the Landescremeinden 
of Uri, or to understand, if it be understandable, the 
constitution of the Witenagem6t. All this is for a 
lawyer's purposes simple antiquarianisnu It throws 
as much light on the constitution of the United 
States as upon the constitution of England, that is, it 
tlirowa from a legal point of view no light upon either 
one or the other. —^ 

The name of the United States serves well to 
remind us of the true relation between constitutional |^^ 
historians and legal constitutionalists. They are ^^^^^^^ 
concerned with the constitution, but from a different 
aspect An historian is primarily occupied with 
ascertaining the steps by which a constitution has 
grown to be what it is. He is deeply, sometimes 
excessively, concerned with the question of '* origins." 
He is onl}' indirectly concerned in ascertaining what 
are the rules of the constitution in the year 1885. 
To a lawyer, on the other hand, the primary object 
of study is the law as it now stands ; he is only 
secondarily occupied with ascertmning how it came 
into existence. This is absolutely clear if we com- 
jKire the position of an American historian with the 
position of an American jurist. The historian of the 
American Union would not commence his researches 
at the year 1 789 ; he would have a good deal to say 
about Colonial history and about the institutions of 
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England ; he mighty for aught I know, find himself 
impelled to go back to the Witenagem6t ; he would, 
one may suspect^ pause in his researches considerably 
short of Uri A lawyer lecturing on the constitution 
1 of the United States would, on the other hand, neces- 
sarily gfg.it- from fVift r^nnflfif.nfion iffip1£ But he 

would soon see that the articles of the constitution 
required a knowledge of the Articles of Confederation, 
that the opinions of Washington, of HamQton, and 
generally of the " Fathers," as one sometimes hears 
them called in America, threw light on the meaning 
of various constitutional articles, and further, that 
the meaning of the constitution could not be ade- 
quately understood by anyone who did not take into 
account the situation of the colonies before the 
separation from England and the rules of common 
law, as well as the general conceptions of law and 
justice inherited by English colonists from their 
English forefathers. As it is with the American 
lawyer compared with the American historian so it 
is with the English lawj^er, as compared with the 
English historian. Hence, even where lawyers are 
concerned, as they frequently must be, with the 
development of our institutions, arises a further difier- 
ence between the historical and the legal view of 
the constitution. Historians in their devotion to the 
earliest phases of asceilainable history are infected 
with a love which, in the eyes of a lawyer, 
appears inordinate, for the germs of our institu- 
tions, and seem to care little about their later 
development*. Mr. Freeman gives but one third of 
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bis book to anything as modern as the days of tlie 
Stuarts. The period of nearly two centuries which 
has elapsed since what used to bo called the "Glorious 
Eevolution," filled as it is with change and with 
growth, seems hardly to attract the attenUon of a 
writer whom lack, not of knowledge, but of will 
alone, prevents from sketching out the annals of our 
niodern constitution. A lawyer must look at the 
matter differently. It is from the later annals of 
England he derives most help in the study of exist- 
ing law. What we might have got from Dr, Stubba^ 
had he not surrendered to Chester gifts which we 
hoped were dedicated to Oxford alone, is now left to 
conjecture. But things being as they are, the his- 
torian who most nearly meets the wants of lawyers 
is Mr. Gardiner. The struggles of the seventeenth 
century, the conflict between James and Coke, Bacon's 
theory of the prerogative, Cliarles' effort to substitute 
the ]>ersonal will of Charles Stuart for the legal w*iU 
of the King of England, are all matters which touch 
not remotely upon the problems of actual law. A 
knowledge of these things gtiards us, at any rate, from 
the illusion, for illusion it must be termed, that modem 
constitutional freedom has been established by an 
astounding method of retrogressive progress; thai 
every step towards civilization has been a step back- 
wards towards the simple w*i8<lom of our uncultured 
ancestors. The assumption which underlies this 
view, namely, that there existed among our Saxon 
forefathers a more or less perfect polity, conceals 
the tnith both of law and of history. To ask how a 
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mass of legal subtleties "would have looked .... 
"in the eyes of a man who had borne his part 
"in the elections of Eadward and of Harold, and 
" who had raised his voice and clashed his arras in 
" t!ie great Assijmbly which restored Gotlwiue to 
bis lands' " is to put an enquiry which involves 
an untenable assumption ; it is lilte asking what 
. a Cherokeo Indian woulJ have thought of the 
claim of George the Third to separate taxation from 
representation. In each case the question implies 
that the simplicity of a savage enables him to solve 
n-ith fairness a problem of which he cannot under- 
stand the terras. Civilization may rise above, but 
barbarism anks below the level of legal fictions, and 
our respectable Saxon ancestors were, as compared, 
not with ourselves only, but with men so like our- 
selves as Coke and Hale, respectable barbarians. 
T'he supposition, moreover, that the cunning of 
lawyers has by a mass of legal fictions corrupted the 
fair simplicity of our original constitution, underrates 
the statesmanship of lawyers as much as it overrates 
the merits of early society. The fictions of the Courts 
bave in the hands of lawyers such as Coke served 
the cause both of justice and of freedom, and served 
it when it could have been defended by no other 
weapons. For there are somi conditions under which 
legal fictions or subtleties afford the sole means of 
establishing that rule of equal and settled law which 
is the true basis of English civilization. Nothing 
can be more pedantic, nothing more artificial, nothing 
» SeeFreemmn, fffwcrt 0/rte£»j7K«lCoMftlulto»,pp. 130, 131. 
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more unliistorical, than the reaspning by which Cok 
induced or compelled James to forego the attempt t 
withdraw cases from the Courts for his Majesty' 
personal determination ^ But no achievement c 
sound argument, no stroke of enlightened statei 
manship, ever established a rule more essential t 
the veiy existence of the constitution than the prii 
ciple enforced by the obstinacy and the fallacies c 
the great Chief Justice. Oddly enough the notion c 
an ideal constitution corrupted by the technicalitic 
of lawyers is at bottom a delusion of legal imagine 
tion. The idea of retrogressive progress is mere! 
one form of the appeal to precedent. This appei 
has made its appearance at every crisis in the histor 
of England, and indeed no one has stated so forcibl 
as my friend Mr. Freeman himself the peculiarity c 
all English efforts to extend the liberties of th 
country, namely, that these attempts at innovatio 
have always assumed the form of an appeal to pn 
existing rights. But the appeal to precedent is i 
the law courts merely a useful fiction by whic 
judicial decision conceals its transformation int 
judicial legislation ; and a fiction is none the less 
fiction because it has emerged from the Courts int 
the field of politics or of history. Here, then, th 
astuteness of lawyers has imposed upon the simpli 
city of historians. Formalism and antiquarianiso 
have, so to speak, joined hands ; they have united i 
mislead students in search for the law of the con 
stitution. 

' See 12 Rep. 64 ; Hearn, Govemfnent of E^igland, pp. 70-74, 
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jJi Let lu turn now to tbe political theorists. 
"**»■ No better t,vpc» of such thinkers can bo talten 
k tliui Bagcbot and Professor Ilcarn. No autlior of 
'■*■' modem ttniL'S (it may bo conBdently assorted) bas 
^•^dotw so much to elucidate tbe intricate worJcinga 

I of English government as Bagehot. His English 
CunttilHiivn is so full of brigbtne4s, originality, 
and wit, that fovr btudents notice how full it 
b also uf knotvlcdgc of wisdom, and of insight. 
Tlie slight toucbcfl, for exnm]>le, by which Bagebot 
]»)ints the reality of Cabinet government, are so 
amomog as to make a reader forget that Bagehot 
was tbe first author who explained in accordance 
with actual fact the true nature of the Cabinet 
and its real relation to Crown and to Parlia> 
ment He is, in short, one of those rare teachers 
who have explained intricate matters with such 
complete clearness, as to make the public forget 
that what is now so clear ever needed explanation. 
Professor Heam may perhaps be counted a fol- 
lower of Bagebot. In any case he too has ap- 
proached Engliiib institutions from a new point of 
view, and bas looked at them in a fresh light; 
be would be universally recognised among us ss 
ODe of the most distinguished and ingenious ex- 
ponents now Hving of tbe mysteries of the English 
constitution, had it not been for tbe fact that be 
made hit fiune as a profet«or, not in any of tbe seats 
of learning in tbe United Eingdom, but io tlie 
University of Melbourne. From both these writers 
we expect to learn, and do learn roudi, but m 
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in the case of Mr. Freeman, thougli we leam mud 
from our teacher which is of value, we do not lear 
precisely what as lawyers we are in search of. Th 
truth is that both Bagehot and Professor Heam del 
and mean to deal mainly with political understanc 
ings or conventions and not with rules of law. Whi 
is the precise moral influence which might be en 
erted by a wise constitutional monarch, what are U 
circumstances under which a Minister is entitled 
dissolve Parliament, whether the simultaneous ere 
tion of a large number of Peers for a special purp 
is constitutionally justifiable ; what is the prindp 
on which a Cabinet may allow of open question 
these and the like are the kind of enquiries rais 
and solved by writers whom, as being occupied wi 
the conventional understandings of the constitutic 
we may term conventionalists. These enquiries a: 
many of them, great and weighty ; but they are n 
enquiries which will ever be debated in the h 
courts. If the Premier should advise the creati 
of five hundred Peers, the Chancery Division woi 
not, we may be sure, grant an injunction to restn 
their creation. If he should on a vote of censi 
decline to resign office, the Queen's Bench Divisi 
would certainly not issue a qito warranto calling up 
him to show cause why he continues to be Pri 
l^finister. As a lawyer, I find these matters too hi 
for me. Their practical solution must be left to i 
profound wisdom of Members of Parliament ; th 
speculative solution belongs to the province of politi 
i theorists. 
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iLndeoB- One suggestioDy a mere legist may be allowed 
rMw does ^ make, namely, that the authors who insist upon 
^.^' and explain the conventional character of the under- ' 

pljuB now ^ * 

standings which make up a great part of the constitu- 
tion, leave unexplained the one matter which greatly 
needs explanation. Tliey give no satisfactory answer to 
the enquiry how it happens that the understandings of 
politics are sometimes at least obeyed as rigorously 
as the commands of law*. To refer to public opinion, 
and to considerations of expediency is to give but a 
very inadequate solution of a really curious problem. 
Public opinion approves and public expediency re- 
quires the observance of contracts, yet contracts are 
not always observed, and would (presumably) be 
broken more often than they are did not the law 
punish their breach, or compel their performance. 
Meanwhile it is certain that understandings are not 
law, and that no system of conventionalism will 
explain the whole nature of constitutional law, if 
indeed "constitutional law" be in strictness law at 
all. 

For at this point a doubt occurs to ones mind 
i^^]!!^U7 which must more than once have haunted students 
"i*^"** of the constitution. Is it possible that so-called 
"constitutional law" is in reality a cross between 
history and custom which does not properly deserve 
the name of law at all, and certainly does not belong 
to the province of a professor called upon to learn or 
to teach nothing but the true indubitable law of 
England ? .Can it be that a dark saying of De Toe- 

* Sec fuHhcr on this 2x>int, Lecture VIII. 
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queville's, "the English constitution has no 
existence " {elle n'existe j^oint % contains the t 
of the whole matter ? In this case lawyers w 
gladly surrender a domain to which they can e8 
lish no valid title. The one-half of it should 
belonging to history, go over to our historical 
lessors ; on this transfer of territory being car 
out, I might perhaps suggest to my friends 
professors of history, the advisability of confer 
together and carefully reconsidering the doctrine i 
the constitution was " finally completed " in the n 
of Edward the First ; it is at least worth argun 
whether, when the foundations of a house are 
laid, the house can or cannot be said to be fin 
completed. The other half should, as belonging 
conventions which illustrate the growth of law, 
transferred either to my friend the Professor of Ji 
prudence, because it is his vocation to deal with 
oddities or the outlying portions of legal science 
to my friend the Professor of International I 
because he being a teacher of law which is not 
and being accustomed to expound those rulei 
public ethics, which are miscalled international 
will find himself at home in expounding poll 
ethics which, on the hypothesis under considera' 
are miscajled constitutional law. 

Before, however, admitting the truth of the 
position that " constitutional law " is in no sensi 
at all, it \vill be well to examine a little further int 
precise meaning which we attach to the term 

' De Tocqueville, (Euvrti Comj)letes, i. i66, 167. 
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tstituliunnl law, and tlicn consider how far it is a fit 
iiubjrat for lego] exposition. 
<*■ Conttitutioiia) l»w, as the term is used in Eng- 
« land, appears to inchido all niles which directly or 
' indirectly affect the distribution or the exercise of 
tite nvereigQ power in the state '. Hence it in- 
cIucIeH (among other tJiings) all rules which define 
the members of the Fovcreigii power, all rules which 
r^ulnte the relation of such members to each other, 
or wliidi determine the mode in which the sovereign 
power, or the members thereof, exercise their autho- 
rify. Ita Tulea prescribe the order of succeadon to 
the throne, T'^;u1ate the prerogatives of the chief 
magistrate, determine the form of the legislature 
and ita mode of election. These rules also deal 
with Ministers, with their responsibilitv, with their 
spheres of action, define the territory over whiuh 
the sovei-etgnty of the state eitends and settle 
who are to be deemed subjeets or dtizena Observe 
that I have throughout used the word " rules," 
not ** laws.** This employment of terms is in- 
tentional. Its object is to call attention to the 
fiict that the rules which make up coostitutiooal 
law, as the term is used in England, include two 
sets of principles or maxims of a totally diatioci 
duu*ct«r. 
OL)M m The one set of rules are in the strictest sense " laws," 
pM hM since they are rules which (whether written or un- 
^^2^ written, whether enacted by statute or derived from 
i«H**> tlie man of custom, tradition, or judge-made maxiois 

> C<mpfn HolUml. Jtiritfni d mf, fp. 177, 17 >. 
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known as the Common Law) are enforced by thi 
Courts; these rules constitute "constitutional law' 
in the proper sense of that term, and may for tb 
sake of distinction be called collectively, " the la^ 
of the constitution.*' 

The other set of rules consist of conventioni 
understandings, habits, or practices which, thoug 
they may regulate the conduct of the several men 
bers of the sovereign power, of the Ministry, or i 
other officials, are not in reality laws at all sin< 
they are not enforced by the Courts. This portion < 
constitutional law may, for the sake of distinctio 
be termed the " conventions of the constitution,* < 
constitutional morality. 

To put the same thing in a somewhat differe 
shape, "constitutional law," as the expression is us 
in England, both by the public and by authoritati 
writers, consists of two elements. The one elemei 
which I have called the " law of the constitutioi 
is a body of jundoubted law ; the other elemei 
which I have called the "conventions of the a 
stitution," consists of maxims or practices whi 
though they regulate the ordinary conduct of i 
Crown and of Ministers and of others under i 
constitution, are not in strictness laws at alL 1 
contrast between the law of the constitution and 1 
conventions of the constitution may be most eas 
seen from examples. 

To the law of the constitution belong the foll< 
ing rules. 

"The King can do no wrong." This maxim. 




now interpreted bv the Courts, means, in tlie Bret 
pkea^ dMt Ij no fnoesfng known to the Uw out 
thaXn^lw nwde penooall^ TMponnble fatmvfttik 
ioam\j him; if (to pn tn afcniid example) tbe 
QDaen w«e heceelf to iIkxA Kr. Ohditmie thicmgfa 
Ifae beed, no Conrt in EagUod conld take oogni«moit 
oftheaeb The maxim meeni^ in tlie aeooocl plaea^ 
Oei no one can plend the enden of die C^tnvn cr 
indeed rf aaj eiqierior ofioar in defenoe (^ asf act 
Boi odMrwiga jmtifiable hj law ; fliis prisoide in 
both ita eppKcetiaaa is (be it noted) a law and a 
kw of the constitution, but it ii not a written law. 
" There i> no power in tbe Crown to dispense with 
the obligation to obey a law ; " tbis negation or 
abolition of tbe dispenBing power now depends upon 
tbe Bill of Rights ; it is a law of the constitution 
and a written law. " Some person is l^ally re- 
iponrible for every act done by the Crown." This 
refponsibility of Ministers appears in foreign countries 
as a formal part of the constitution ; in England 
it results from the combined action of several 
legal principles, namely, first, the maxim that the 
King can do no wrong ; secondly, the refusal of tbe 
Courts to recognise any act as done by the Crown, 
which is not done in a particular form, a form in 
general involving the affixing of a particular teal l^ 
a Minister or tbe couoter-dgnature or something 
equivalent to the counter-mgnature of a Minister ; 
thirdly, the principle thst the Ministor who affixes 
a particular seal, or countersigns his ngnatore, is 
responsible for the act which he, so to speak* 
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endorses * ; this again is part of the constitution 
and a law, but it is not a- written law. So again 
the right to personal liberty, the right of public 
meeting, and many other rights, are part of the law 
of the constitution, though most of these rights are 
consequences of the more general law or principle 
that no man can be punished except for direct 
breaches of law (i. e. crimes) proved in the way pro- 
vided by law (i. e. before the Courts of the realm). 

To the conventions of the constitution belong the : 
following maxims. ! 

" The King must assent to, or (as it is inaccurately ^ 
expressed) cannot * veto ' any bill passed by the two 
Houses of Parliament ; " — " the House of Lords does 
not originate any money bill;" — " when the House of 
Lords acts as a Court of Appeal, no peer who is not a 
law lord takes part in the decisions of the House ;** — 
" Ministers resign oflBce when they have ceased to 
command the confidence of the House of Commons;" — 
" a bill must be read a certain number of times before 
passing through the House of Commona" These 
maxims are distinguished from each other by many 
differences ; under a new or written constitution 
some of them probably would and some of then 
would not take the form of actual laws. Under the 
English constitution they have one point in common 
they are none of them " laws " in the true sense o: 
that word, for if any or all of them were broken, n< 
court would take notice of their violation* 

It is to be regretted that these maxims must b< 

* Compare Hcam, Government of England, pp. 90*1 it* 
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cnllcd "conventional," for the word suggests a notioD 
of inngnt6ciuioe or unreality. Tliia, however, ts the 
hut idcft wlitch any toachcr would wish to convoj to 
luB hearer*. Of cDtietitutional conventions or prac- 
DC nro as important as any Inws, though 
I mtiy be trivial, as may also bo the ciisc with 
a gennioe law. My object, however, is to contrast, 
not ahanu with realities, but the legnl element with 
the conventional element of so-called " coti&titutionat 
Uw." 

* This distinction diSers essentially, it should be 
noted, &om the diBtiaction between "written law" (or 
statute law) and " unwritten law " (or common law). 

• There are laws of the conBtituHon, as the Bill of 
Bights, the .Act of Settlement, the Habeas Corpus 
Acts, which are " vmtten law," found in the statute- 
book, in other words, statutory enactments. There 
are other most important laws of the consUtution 
(several of which have already been mentioned) 
whidi are " unwritten " laws, that is, not statutory 
enactments. Some further of the laws of the con- 
stitntion, snch. for example, as the law reflating 
the descent of the Crown, which were at one time 
unwritten or common law, have now become written 
or statute Uw. The conventions of the oonatitu- 
tion, tm tlie other hand, catmot be recorded in the 
statute-book, though they may be formally reduced 
to writing. Thus the whole of our parliamentary 
proeedurs is notiiing but a mass of conventional law ; 
it is, however, recorded in written' or printed rules. 
The distinction, in fhort, between written and un- 
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THE TRUE NATURE OF CONSTITUTIONAL LAW. 29 

written law does not in any sense square with the dis- 
tinction between the law of the constitution (constitu- 
tional law properly so called) and the conventions 
of the constitution. This latter is the distinction 
on which we should fix ovur whole attention, for it is 
of vital importance, and elucidates the whole subject 
of constitutional law. It is further a difference 
which may exist in countries which have a written 
or statutory constitution. In the United States the 
legal powers of the President^ the Senate, the mode 
of electing the President, and the like, are, as far as 
the law is concerned, regulated wholly by the law 
of the constitution. But side by side with the law 
have grown up certain stringent conventional rules, 
which, though they would not be noticed by any 
Court, have in practice nearly the force of law. No 
President has ever been re-elected more than' once : 
the popular approval of this conventional limit (of 
which the constitution knows nothing) on a Presi- 
dent's re-eligibility proved a fatal bar to General 
Grant's third candidature. Constitutional under- 
standings have entirely changed the position of the 
Presidential electors. They were by the founders of the 
constitution intended to be what their name denotes^ 
the persons who chose or selected the President ; the 
chief oflScer, in short, of the Republic was, according 
to the law, to be appointed under a system of double 
election. This intention has failed ; the " electors " 
have become a mere means of voting for a particular 
candidate ; they are no more than so many ballots 
cast for the Republican or the Democratic nominee. 
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The UDdentandiiig that an elector is not really to 
dectk baa now become so firmly established, that for 
Um toexeicise lus legal power of choice is considered 
a bieadi of political honour too gross to be committed 
by the most unscrupulous of politicians. PubUc 
diflkulties^ not to say dangers^ might have been 
averted iC in the contest between Mr. Hayes and 
Mr. ^Iden, a few Bepublican electors had felt them- 
selves at liberty to vote for the Democratic candidate. 
Not a single man among them changed his side. The 
power of an elector to elect is as completely abolished 
by constitutional uDderstandings in America as is the 
roj'al right of dissent from bills passed by both Ilouses 
by the same force in England. Under a written, 
therefore, as under an unwritten constitution, we find 
in full existence the distinction between the law and 
the conventions of the constitution. 

Upon this difference I have insisted at possibly 
needless length, because it lies at the very root of 
the matter under discussion. Once grasp the am- 
M biguity latent in the expression " constitutional law,* 
^ and everything connected with the subject falls so 
completely into its right place that a lawyer, called 
upon to teach or to study constitutional law as a 
branch of the law of England, can hardly fail to see 
clearly the character and scope of his subject With 
conventions or understandings ho has no direct con- 
cem. They vary from generation to generaUon, 
almost from year to year. Whether a Ministry de- 
feated at the polling booths ought to retire ou the 
day when the result of the election is known, or may 
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dated the law of blasphemy ; he lias explained the 
character of a penal action; he has enabled us 
to define with precision the relation between the 
House of Commons and the Courts of the land ; he 
has gone far to make intelligible the legal character 
and solemnity of an oath. Should he live and 
flourish, or perhaps one should rather say, should 
he live and not flourish, there is no saying what 
secrets of the constitution he may not unveil to the 
public gaze. His failure or success are from this point 
of view at least equally advantageous to the nation, 
and will, one may reflect "with satisfaction, equally 
ensure to him his appropriate reward. He will 
obtain, or mther he has obtained, legal immortality. 
While Calvin's Case, while Bates* Case, while the 
Case of Ship-money y while the Bankers Case are 
held in remembrance, Mr. Bradlaugh will survive 
in BradlaugJi v. Gossett side by side with Stockdale 
V. Hansard. His struggles may, however, indirectly 
propagate one serious error. Unintelligent students 
may fancy that the law of the constitution is to be 
gathered only from notorious judgments which em- 
balm the results of grand constitutional or political 
'"ODflicts. This is not so. Scores of unnoticed casea^ 
such as the Parlement Belge^, or the Thomas v. 
(^neen *, touch upon or decide principles of con- 
stitutional law. Indeed every action against a 
constable or collector of revenue, enforces the 
greatest of all such principles, namely that obedi- 
ence to administrative orders is no defence to an 

, ' 4 P. D. 129 ; 5 P. D. 197. • L. R., 10 Q. B. 31, 

D 
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actum or proeeoution for acts done in excess of l^gal 
authority. The ime law of the constitutaon is in 
short to he gathered fiom the same sources whence 
we conect the law of England in respect to any 
other topics and forms as interesting and as distinct^ 
though not as well explored a field for l^;al atudjr 
or legal exposition as any whidi can be found. The 
aulgect is one which has notyet been fully mapped out. 
Teadiera and pupils alike therefore su£Eer from the 
inconvenience as they enjoy the interest of exjdor* 
ing a province of law wUch has not yet been reduced 
to order. This inconveDience has one great compen- 
sation. We are compelled to search for the guidance 
of first principles^ and as we look for a clue tlirough 
the mazes of a perplexed topic, three such guiding 
principles gradually become apparent : They are,^rsf, 
the legislative sovereignty of Farliament' ; secondly, 
the universal rule or supremacy throughout the con- 
stitution of ordinary law', and thirdly (though here 
I admit we tread on more doubtful and speculative 
ground), the dependence in tlie last resort of the 
conventions upon the law of the constitution'. To 
examine, to elucidate, to test these tliree- principles 
forms, at any rate, (whatever be the result of the 
investigation) a suitable introduction to the study 
of the law of the constitution. 

* 8m Ltctorct II. to IV. * Sm Lcctum V. to VII. 

• Stt Lecture VIIL 
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ioQ or prosccutioa for acts doue in excess of legal 
[ maibonij. The trae law of tlie conrtitution is in 
ni to be gathered from the same sources whence 
[ %e ooTlcct the law of Kngland in re8))ect to anj 
ter topic, and forms as interesting and as distinct^ 
I ihough not as ^vdl (explored a field for legal study 
cr legal exposition as taiy wliidi can bo found. The 
mbjcci is one which has not jet been fiilly mapped ouL 
Tcach(»B and pupils alike therefore mfler from the 
jDOonvenicnce as they enjoy the interest of explor- 
ing a province of law wliicli Ims not yet been reduced 
to order. This inconveDience has one great compen- 
saUon. We are compelled to search for the gntdanoe 
of fint principles, and as we look for a cine through 
tlie mazes of a perplexed topic, three such guiding 
prindples gradually become apparent : They aTe,Jirtl, 
the legistative sovereignty of Parliament^ ; seeondljf, 
the universal rule or supremacy throughout the cod- 
stitutioQ of ordinary law*, and thirdly (though here 
I admit we tread on more doubtful and speculaUve 
ground), the dependence m the last resort of the 
conventions upon the law of the constjiution*. To 
examine, to elucidate, to test these three, principles 
forms, at any rate, (whatever be the result of the 
investigaticm) a suitable introduction to the stody 
of the law of the constitution. 
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LECTURE n. 

THE SOVEREIGNTY OF PABUAMENT. 

The sovereignty of Parliament is (from a 1 
point of view) the dominant characteristic of 
political institutions. 

My aim in this lecture is, in the first plaa 
explain the nature of Parliamentary sovereij 
and to show that its existence is a legal fact^ 
recognised by the law of England ; in the_ 
place to prove that none of the alleged l^al 
tations on the sovereignty of Parliament have 
existence; and, lastly, to state and meet ce 
speculative difficulties which hinder the read] 
mission of the doctrine that Parliament is, i 
the British constitution, an absolutely sove 
legislature. 

A. Nature of Parliamentary Sovereignty. 
liament means, in the mouth of a lawyer (tl 
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The principle of Parliamentary sovereigntj meant 
neither more nor less than this, namely, that Par- 
liament thus defined ha% under the English oonsti* 
tation, the right to make or unmake any law 
whatever; and, further, that no perscm or body is 
recognised by the law of England as having a right 
to override or set aside the legislation of Parliament. 
^^ A law may, for our present purpose^ be defined as 
^^^ *'apy rule whiA wiU be enforce d by the Courta .** 
^p The piinaple tiien ol rariiamenlary sovereignty 

may, looked at from its positive side, be thus 
described ; any Act of Parliament, or any part of 
an Act of Parliament, which makes a new law, or 
repeals or modifies an existing law, will be obeyed 
by the Courts. The 8ame principle, looked at from 
its negative side, may be thus stated; there is no 
person or body of persons who can, under the English 
constitution, make rules which override or derogate 
from an Act of Parliament, or which (to express the 
same thing in other words) will be enforced by the 
Courts in contravention of an Act of Parliament. 
Some apparent exceptions to this rule no doubt 
suggest themselves. But these apparent exceptions, 
as where, for example, the Judges of the High Court 
of Justice make rules of court repciding Parliamentary 
enactments, are resolvable into cases in which Par- 
liament either directly or indirectly sanctions subor- 
dinate legislation, lliis is not the place for entering 
into any details as to the nature of judicial legisla- 
tion ' ; the matter is mentioned here only in order to 

' The reader who wubM for fuller taformaUoB oa IIm saiiin oC 
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THE SOVEBEIGNTY OF PARLIAMENT. 37 

remove an obvious diflSculty whicli miglit present 
itself to some students. It will be necessary in tbe 
course of these lectures to say a good deal more 
about Parliamentary sovereignty, but for the preseiit 
the above rough description of its nature may suffice. 
The important thing is to make clear that the doctrine 
of Parliamentary sovereignty is on both its positive 
and its negative side fully recognised by the law of 
England. 

I. Unlimited legislative authority of Parlta^nent. 
The classical passage on this subject is the following 
extract from Blackstone's Commentaries: — 

" The power and jurisdiction of Parliament, says 
" Sir Edward Coke *, is so transcendent and absolute, 
" that it cannot be confined, either for causes or per- 
" sons, within any bounds. And of this high court, he 
" adds, it may be truly said, ' Si antiquitatem spectes 
" est vetustissima ; si dignitatem, est honoratissima ; s\ 
"jurisdictionem, est capacissima^ It hath sovereigi 
" and uncontrollable authority in the making, confirm 
" ing, enlarging, restrainmg, abrogating, repealing, re 
\nving, and expounding of laws, concerning matter 
of all possible denominations, ecclesiastical or tem 
" poral, civil, military, maritime, or criminal : thi 
" being the place where that absolute despotic powei 
." which must in all governments reside somewhen 
** is entrusted by the constitution of these kingdomt 

jndge-made law will fiDd what he wants in Prof. Pollock's E$9ai 
on Jurt^rudence and Ethics, p. 237. Conf. p. 56, paL 
* 4 Inst 36. 
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" All mischiers and grievances, operations and remc- 
" dies, that transcend the ordinary coarse of tlie lawa, 
" are witliin the reach of this extraonlinary tribunal. 
•' It can regulate or ncw-modcl tho Bucccsaion to the 
" crown ; as wm done in the reign of Henry VIII. and 
" William ITT. It Gin alter the established religion 
" of the land ; as was done in a \'ariety of instances, 
" in the reigns of king Ilenjy VIII, and his three 
" children. It can change and create afresh even the 
"oon»titutJon of the kingdom and of parliaments 
" themselves; ns n-as done hy tho act of union, and 
" tlie aereral statutes for triennial and septennial 
" electiona. It can, in short, do eveiythiDg that it 
*' not naturally impossible; and therefore some have 
" not scrupled to call it's power, by a figure rather 
" too bold, the omnipotence of Parliament. True it 
" is, that what the Parliament doth, no authority 
" upon earth can undo. So that it is a matter most 
" essential to the liberties of this kingdom, that such 
" members be delegated to this important trust, as 
" are most eminent for their probity, their fortitude, 
" and their knowledge ; for it was a known apoph- 
" thegm of the great lord treasurer Burleigh, ' that 
" England could never be mined but by a Parlia- 
"ment:* and, as Sir Matthew Hale obserrei, this 
" being the highest and greatest court, over which 
" none other can have jurisdiction in the kingdom, if 
" by any means a misgovenunent should any way 
" fikU npon itt the subjects of this kingdom ar« left 
" without all manner of remedy. To the ■ame 
" potpoM the premdent Monteaquieo, tbon^^ I 
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" trust too hastily, presages ; that as Eome, Sparta 
" and Carthage have lost their liberty and perished 
"so the constitution of England will in time lose 
" it's liberty, will perish : it will perish whenevei 
" the legislative power shall become more corrupl 
" than the executive */* 

De Lolme has summed up the matter in a gro 
tesque expression which has become almost proverbial 
" It is a fundamental principle with English lawyers 
that Parliament can do everything but make a woman 
a man, and a man a woman/' 

This supreme legislative authority of Parliameni 
is shown historically in a large number of instance& 
The descent of the Crown was varied and finalK 
fixed under the Act of Settlement^ 12 & 13 Will 
III. c. 2 ; the Queen occupies the throne under 
Parliamentary title ; her claim to reign depends upon 
and is the result of a statute. This is a proposition 
which, at the present day, no one is inclined either 
10 maintain or to dispute ; but a glance at the Statute 
book shows that not two himdred years ago Parlia- 
ment had to insist strenuously upon the principle 
of its own lawful supremacy. The first section o\ 
6 Anne c. 7, enacts {irUer alia), "That if any persoi 
" or persons shall maliciously, advisedly, and directlj 
" by writing or printing maintain and affirm that ouj 
*' sovereign lady the Queen that now is, is not thi 
" lawful and rightful Queen of these realms, or thai 
" the pretended Prince of Wales, who now styles him 
" self King of Great Britain, or King of England, bi 

' Blacketone, CVwimen/arte#, i. pp. 160, 161. 
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" the name of James tlio Third, or King of Scotland, 
" bv Ui€ name of JomcH llie Eighth, hath any right or 
" title to the Crown of ttiete realms, or that any other 
" [WRfon or persons hath or have any right or title to 
" the tame, otherwise than according to an Act of 
" Pftrliameot made in England in the first year of the 
■ reign of their late Majesties King William and Queen 
"Maiy, of ever blessed and glorious momoiy, intitoled, 
■• An Act dedaring the rights and liberiiea of the bu1>- 
"jfct, and Bettling tlie succession of the Crown ; and 
"one other Act mndc in England in the twelfth year 
" of the reign of hU said late Majesty King William 
" the Third, intituled. An Act for the further limita- 
" tion of the Crown, and better securing the rights 
"and liberties of the subject; and the Acts lately 
"made in England and Scotland mutually for the 
" union of the two kingdoms ; or that the Kings or 
. " Qneeng of this realm, with and by the authority of 
" Parliament, are not able to make laws and statutes 
"of sufficient force and validity to limit and bind the 
" Crown, and the descent, limitation, inheritance, and 
"government thereof; every such person or persons 
" shall be guilty of high treason, and being thereof 
"lawfully convicted, shall be adjudged traitors, and 
" shall suffer pains of death, and all losses and for- 
" futures ai in cases of high treason*. " ' 

The Acts of Union (to one of which Blackstone 

calls attention) afford a remarkable example of the 

exertion of Parliamentary authori^. But there is 

DO nngle statate which is more significant eitlier 

' ( Abb*, tt. 7, m*. i. 




r J 



t 



• ' I -i ii l i r i rMi i V i r i rttnT'"""*'- -^ i W i fii ^i rWrfiil'ir'l i i'r '^*" •"• - ■''^ ""* 
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as to the theory or as to the practical working of 
the constitution than the Septennial Act*. The 
circumstances of its enactment and the nature of 
the Act itself merit therefore special attention. 

In 1 716 the duration of Parliament was under am 
Act of 1694 limited to three years, and a general 
election could not be deferred beyond 1717. The 
King and the Ministry were convinced (and with 
reason) that an appeal to the electors, many of whom 
were Jacobites, might be perilous not only to the 
Ministry but to the tranquillity of the state. The 
^ Parliament then sitting therefore, was induced by the 
Ministry to pass the Septennial Act by which the 
legal duration of Parliament was extended from 
three to seven years, and the powers of the then 
existing House of Commons were in effect prolonged 
for four years beyond the time for which the House 
was elected. This was a much stronger thing than 
J passing say an Act which enabled future Parliaments 
I to continue in existence without the necessity for a 
j general election during seven instead of during three 
I years. The statute was justified by considerations 
I of statesmanship and expediency. This justification 
' of the Septennial Act must seem to every sensible 
man so ample that it is with some surprise that one 
reads in writers so fair and judicious as Hallam or 
Lord Stanhope attempts to minimise the importance 
of this supreme display of legislative authority. 
" Nothing," writes Hallam, " can be more extravagant 
" than what is sometimes confidently pretended by 

' I George I, ft a, e. 38. 
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** the igooraiit^ that the l^jiislature exceeded its rights 
brjr this enactment; or, if that cannot I^^ally he 
advanced, that it at least violated the trust of the 
** people^ and hroke in upon the ancient constitution ;"* 
and this renuurk he hases on the ground that ''the 
" law fixr triennial Parliaments was of little more than 
'' twenty years' continuance. It was an experiment 
"which, as was argued, had proved unsuccessful ; it 
''was subject, like every other law. to be repealed 
* entirely, or to be modified at discretion ^* 

" We may,* says Lord Stanhope, "... cast aside 
" the foolish idea that the Parliament overstepped its 
legitimate authority in prolonging its existence ; an 
idea which was indeed urged by party-spirit at the 
** time, and which may still sometimes pass current in 
"harangues to heated multitudes, but which has 
" been treated with utter contempt by the best con- 
•• stitutional writers •." 

These remarks miss the real point of the attack on 
ci the Septennial Act and also conceal the constitutional 
Jj'"'" importance of the statute. The thirty-one Peers 
who protested against the Bill because (among other 
groimds) '' it is agreed, that the House of Commons 
" must be chosen by the people, and when so chosen, 
•*they are truly the representatives of the people. 
•• which they cannot be so properly said to be, when 
•* continued for a longer time than that for which they 
•• were chosen ; for after that time they are chosen by 
** the Parliament, and not the people, who are thereby 

* IlalUa, CanttUuihmai IiigU>fy of £nglmmd^ "^PF *33* *3^* 

* Lord MaKon, HitUty ef Fn^and, L ^ 3et. 
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I " deprived of the only remedy which they have against 
I " those, who either do not undei-stand, or through cor- 
ruption, do wilfully betray the trust reposed in them ; 
which remedy is, to choose better men in their 
j places *," hit exactly the theoretical objection to it. 
The peculiarity of the Act was not that it changed the 
! legal duration of Parliament or repealed the Triennial 
I Act * ; the mere passing of a Septennial Act in 1 7 1 6 was 
^ not and would never have been thought to be any- 
\ thing more startling or open to graver censure thaa 
. the passing of a Triennial Act in 1694. What was 
startling was that an existing Parliament of its own 
\ authority prolonged its own legal existence. Nor 
can the argument used by Priestley • and in effect by 
• the protesting Peers "that Septennial Parliaments 
, ** were at first a direct usurpation of the rights of the 
i " people ; for by the same authority that one Parlia- 
1 " raent prolonged their own power to seven years, they 
" might have continued it to twice seven or like the 
J "Parliament of 1641 have made it perpetual/' be 
treated as a blunder grounded simply on the 
! "ignorant assumption* that the Septennial Act 
prolonged the original duration of Parliament*. 
The contention of Priestley and others was in sub- 
stance that members elected to serve for three years 
were constitutionally so far at least the delegates or 
agents of their constituents that they could not with- 

' Thorold Rogers, Protestt of the Lards, toI. i. p. 228. 
» 6 Wm. & M. c 2. 

• See Priestlry on Government (1771)1 p. ao. 

* Hallam, ConstHtiiional Jlitiory^ iii. p. 233. 
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out an inroad on the oonstiiation extend thdr own 
authority hejond the period for whidi it was con- 
fened upon them hj their prbdpala^ ie^ the electonu 
Tbera are countriea and notably the United States, 
where an Act like the Septennial Act would be held 
legally invalid ; no modem English Parliament would 
for the sake of keeping a government or party in 
office venture to pass say a Decennial Act and thus 
prolong its own duration ; the contention therefore 
that Walpole and his follower! in pasnng the Sep- 
tennial Act violated (though it may be on valid 
grounds of statesmanship) the understandings of the 
constitution has on the face of it nothing absurd. 
Parlinment made a legal though unprecedented use 
of its powers. To underrate this exertion of au- 
thority is to deprive the Septennial Act of its true 
constitutional importance. That Act proves to de- 
monstration that in a legal point of view Parliament 
is neither the a^ent of the electors nor in any sense a 
*??^*?^ for its constituents, (it) is legally the SQ3:ar 
reign j eg slative pownr in the State and the Septennial 
Act is at once the resiJt and the standing proof of 
such Parliamentary Sovereignty. 

Hitherto we have looked at Parliament] as legally 
omnipotent in regard to public rights. Let us now 
consider the position of Parliament in regard to 
those private rights which arc in civilised states 
justly held specially secure or sacred. Coke (it 
should be noted) particularly chooses interference 
with private rights as specimens of Parliamentary 
authority. 
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" Yet some examples are desired. Daughters and 
" lieirs apparent of a man or woman, may by Act of 
" Parliament inherit during the life of the ancestor. 

" It may adjudge an infant, or minor of full age. 

" To attaint a man of treason after his death. 

''To naturalize a mere alien, and make him a 
" subject bom. It may bastard a child that by law 
•*is legitimate, viz., begotten by an adulterer, the 
"husband being within the four seas. 

" To legitimate one that is illegitimate, and bom 
" before man'iage absolutely. And to legitimate «e- 
" cundum quid, but not simpliciterK" 

Coke is judicious in his choice of instances. Inter- 
] ference with public rights is at bottom a less striking 
exhibition of absolute power than is the interference 
with the far more important rights of individuals; 
a ruler who might think nothing of overthrowing 
the constitution of his country, would in all proba- 
bility hesitate a long time before he touched the 
property or interfered with the contracts of private 
persons. Parliament however habitually interferec 
for the public advantage with private rights. Indeed 
such interference has now (greatly to the benefit oi 
the community) become so much a matter of course w 
I hardly to excite remark, and few persons reflect wha 
j a sign this interference is of the supremacy of Par 
^ hament. The statute-book teems with Acts imde: 
which Parliament gives privileges or rights to parti 
cular persons or imposes particular duties or liabilitie 
upon other persons. This is of course the case wit 

' Coke, Fourth JnstiltUe, p. 36. 
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every nflway Aet^ but no one will realise the full 
action, generally the very beneficial action of Parlia- 
mentary aoverdgnty who does not look through a 
volume or two of what are called Local and Private 
AeU. Theee Acta are just as much Acts of Parlia- 
ment as any statute of the realm. They deal with 
ereiy kind of topic as with railways, harbours, docks, 
the settlement of private estates and the like. To 
these you should add Acts such as those which 
dedars valid marriages which owing to some mistake 
of form or otherwise, have not been properly cele- 
brated, and Acts common enough at one time but 
now rarely passed for the divorce of married persons. 
One further class of statutes deserve in this con- 
nection more notice than they have received, these 
are Acts of Indemnity. 
rfJ»- An Act of Indemnity is a statute, the object of 
which is to make legal trans.actiona which when they 
took place were illegal, or to free individuals to whom 
the statute applies from liability for having broken 
the law ; enactments of this kind were annually passed 
with almost unbroken regularity for more than a 
century (172 7- 1 8 28) to free Dissenters from penalties, 
for having accepted municipal offices without duly 
qualifying themselves by taking the sacrament accord- 
ing to the rites of the Church of England. To the 
subject of Acts of Indemnity however I shall return 
in a later lectured The point to be now noted is 
that such enactments being as it were the legalisation 
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of illegality are the highest exertion and crowning 
proof of sovereign power. 

So far of the sovereignty of Parliament from its 
positive side ; let us now look at the same doctrine 
from its negative aspect. 

II. T)ie absence of any competing legislative jpower. 
— The King, each House of Parliament, the Constitu- 
encies, and the Law Courts, either have at one time 
claimed, or might appear to claim, independent legis- 
lative power. It will be found however on examination 
that the claim can in none of these cases be made good. 

(i.) TJie King. — Legislative authority originally re- 
sided in the King in Council*, and even after the 
commencement of Parliamentary legislation there 
existed side by side with it a system of royal legis- 
lation under the form of Ordinances *, and (at a later 
period) of Proclamations. 

These had much the force of law, and in the year 
1 539 the Act 3 1 Henry VIII. c. 8, formally empowered 
the Crown to legislate by means of proclamationa 
This statute is so short and so noteworthy that I 
quote it in extenso. " The King '* it runs " for the 
" time being, with the advice of his Council, or the 
"more part of them, may set forth proclamations 
" under such penalties and pains as to him and them 

shall seem necessary, which shall be observed as 

though they were made by Act of Parliament; but 
"this shall not be prejudicial to any person's in- 

* See Stubbs, Conslilultonal History, i. pp. 126-128, and ii. pp. 
245-247. 

' Stubbs, Constitutional Ifittory, ii. pp. 240-264. 
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** heritancd. offices, UborUcs, goods, chattels or Ufe ; 
"and whosoever shall williDgly ofTcod any article 
"contained in the &aid proclamations, Bliall pay ouch 
"forfeitures, or be eo long imprisonwl, as shall be 
"expressed in the said proclamations; and if any 
"ofU'ndidg will deptut the realm, to the iiitcut he 
" will not answer his said oETcDce, he sliall be adjudged 
" a traitor '." 

This enactment marks the highest point of legal 
authority evpr rpaohwi by the CrowTi, and probably 
because of its inconsbtency with the whole tenor of 
English law xtas repealed in the reign of Edward the 
Sixth. It is curious to notice bow revolutionary 
would have been the results of the statute had it 
remained in force. It must have been followed by 
two consequences. An English King would Have 
become nearly as despotic as a French monarch. The 
statute would further have established a distincUon 
between " laws " properly so^alled as being made by 
the legislature and " ordiuances " having the force 
of law, though not in strictness laws as being ratbea- 
decrees of the executive power than Acts of the legia- 
lature. This distinction exists in one form or another 
in most continental states, and is not without great 
practical utility. In foreign countries the legislature 
generally confines itself to laying down general prin- 
ciples of legislation, and leaves them with great 
advantage to the public to be supplemented hj 
decrees or regulations which are the work of the 
executive. The cumbersomenesi and prolixity ct 
* 31 Starj TUI, np. t. 
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English statute law is due in no small measure to 
futile endeavours of Parliament to work out the 
details of large legislative changes.^ This evil has 
become so apparent that in modem times Acts of 
Parliament constantly contain provisions empowering 
the Privy Council, the judges, or some other body tc 
make rules under the Act for the determination ol 
details wliich cannot be settled by Parliament. Bui 
this is only an awkward mitigation of an adtnow 
ledged evil, and the substance no less than the fom 
of the law would, it is probable, be a good dea 
improved if the executive government of £nglan< 
could like that of France, by means of decrees, ordi 
nances or proclamations having the force of law, worl 
out the detailed application of the general principle 
embodied in the Acts of the legislature K In this, a 
in some other instances, restrictions wisely placed b 
our forefathers on the growth of royal power, are at th 
present day the cause of unnecessary restraints on th 
action of the executive government. For the repei 
of 3 1 Henry VIII. c. 8, rendered governmental legii 
lation, with all its defects and merits, impossible, an 
left to proclamations only such weight as they migl 
possess at common law. The exact extent of this ai 
thoritv was indeed for some time doubtful. In i6i' 



* Recent erents, as for example the issoe by the French Qover 
ment of the decree secularising the Pantheon, have called attenii* 
to the considerable though subordinate legislative authority p< 
sessed by the President of the French Bepublic. See on the snlgf 
of these legislative powers, M. F. Bceuf, Dnnt Adminiitraiif (4 




homrer, a Mlenm opimMi ot protest of the jodgei* 
eiUUiilied the modern doctrine that rojtl |nt>e1uiia- 
titnt have in no Bense the Ibroe of law ; tiiey eem 
to call the attention of the pnUie to the law. hut they 
cannot of themselves impoee npon any man any Ug^i 
oUigation or datj not imposed hf common law or fay 
AetofFkrliament In 1766 Lord Chatham attempted 
to iHohflut hy force of prodama^n the expord^ioii 
of wheat and the Act of Indemnity (7 George III. 
9. 7), passed in consequence of this attempt, may be 
considered the final legislative disposal of any claim 
on the part of the Crovrn to make law hj force of 
proclamstioD. 

The only instances where, in modem times, pro- 
clamations or orders in coiioci] are of any effect are 
caws either where, at common law, a proclamation is 
the regular mode, not of legislation, hut of announdng 
the executive will of the King, as when parliament is 
summoned by proclamation, or else where orders in 
council have authority ^ven to them by Act of 
Parliament 

r ^i.) Re$olulionaof either Boute of ParliaTnent. — The 
House of Commons at any rate, has from time to time 
appeared to claim for resolutions of the House,som»- 
thing like legal authority. That this pretension can- 
not be supported is certain, but there exists some 
diflScnItj in defining with precision the exact effect 
which the Courts concede to a resolution of either 
Hona*. 

■ 8m C«ke. Jt^L ni. p. 14; and Qtiitnar, Bultrg ^ Mmflmmi, 
ii. tf. 104, log. 
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Two points are, however, clearly established. 

First. The resolution of neither House is a law. 

This is the substantial result of the case of StockdcUe 
V. HansardK The gist of the decision in that case ia 
that a libellous document did not cease to be a libd 
because it was published by the order of the House 
of Commons, or because the House subsequently re- 
solved that the power of publishing the report which 
contained it, was an essential incident to the constitu- 
tional functions of Parliament. 

Secondly. Each House of Parliament has completi 
control over its own proceedings, and also has th< 
right to protect itself by committing for contempi 
any pereon who commits any injury against, or offer 
any aflDront to the House, and no Court of law wil 
enquire into the mode in which either House exercise 
the powers which it by law possesses *. 

The practical difficulty lies in the reconciliation o 
the first with the second proposition, and is best me 
by following out the analogy suggested by Mr. Justic 
Stephen, between a resolution of the House of Con 
mens, and the decision of a Court from which ther 
is no appeaL 

" I do not say," runs his judgment, •* that th 
" resolution of the House is the judgment of a Coui 
" not subject to our revision ; but it has much i 
"common with such a judgment. The House < 
" Commons is not a Court of Justice ; but the effec 

* 9 Ad. & £. 1. 

• See StoekdaU v. Hansard, 9 A. & E. i ; Cawe of Sheriff 
Middlesex, 11 A. & E. 273; BurdeU v. AhhoU, 14 East, iii, 13 

Brad faugh v. Go$»eU, 1 2 Q. B. D. 272. 
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" of its privik'ge to regulate its o«ti internal con- 
"ccrna, practically invctits it v/hh a judicial eliaract«r 
" when it haa to apply to particular cases the pro- 
" Ti«ons of Acts of Parliament We must presume 
" that it dificharges this function properly, and with 
" floo regard to the laws, in the making of which it 
"has so great a share. If its determination is not 
" b 8coordanc« with law, this resembles the case of 
"an error by a judge whose decision is not subject 
" to appeal. Tlicrc is nothing startling in the rc- 
" cognition of the fact that such an error is posnble. 
" If. for instance, a jury in a criminal case give a 
" perverse verdict, the law has provided no remedy. 
" Th« maxim that there is no wrong without a 
"remedy, does not mean, as it is sometimes sup- 
" poeed, that there is a l^al remedy for every moral 
"or poUtica] wrong. If this were its meaning, it 
" would be manifestly untrue. There is no legal 
"remedy for the breach of a solemn promise not 
" under seal, and made without consideration ; nor 
" for many kinds of verbal slander, though each may 
" involve utter ruin ; nor for oppresfflve legislation, 
" though it may reduce men practically to slavery ; 
" nor for the worst damage to person and property 
"inflicted by the most unjust and. cruel war. The 
" maxim means only that l^al wrong and legal 
"remedy are correlativa terms; and it would be 
"more intelligibly and correctly stated, if it were 
" rerened, so as to stand, ' Where there is no le^ 
'* remedy, there is no legal wrong \' ' 

^ AxMAnffftT. emmn, it Q.BlD. 171, tt(. 
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. " exercise and enjoyment of any right, by that law 

I " established*." 

i (iii.) The Vote of the Parliamentary Electors. — 

4 Expressions are constantly used in the course of 
political discussions which imply that the body of 
persons entitled to choose members of Parliament 
possess under the English constitution some kind of 
legislative authority. Such language is, as we shall 
see, not without a real meaning'; it points to the 
important consideration that the wishes of the con- 
stituencies influence the action of Parliament. But 
any expressions which attribute to Parliamentary 
electors a legal part in the process of law-making are 
quite inconsistent with the view taken by the law of 
the position of an elector. The sole legal right of 
electors under the English constitution is to elect 
members of Parliament. Electors have no legal 
means of initiating, of sanctioning, or of repealing 
the legislation of Parliament. No Court will consider 
for a moment the argument that a law is invalid as 
being opposed to the opinion of the electorate ; their 
opinion can be legaUy expressed through Parliament, 
and through Parliament alone. This is not a necessary 
incident of representative government In Switzer- 
land no change can be introduced in the constitu- 
tion* which has not been submitted for approval or 
disapproval to all male citizens who have attained 

' Arnould, Memoir of Lord Dennian, ii. p. 70. 
. • See pp. 64-69, potL 

' See CorulittUioti FtdhaU dt la Confederation Suiim^ Arte. 
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their majoritj ; and even an ordinary law which docs 
not involve a change in the constitution may, after 
it has been passed by the Federal Assembly, be sub- 
mitted on the demand of a certain number of citizens 
to a popular vote, and is annulled if a vote is not 
obtained in its favour \ 

(iv.) The Law Courts. — A large proportion of 
English law is in reality made by the judges, and who- 
ever wishes to understand the nature and the extent of 
judicial legislation in England, should read Professor 
Pollock's admirable essay on the Science of Case 
Law^. The topic is too wide a one to be considered 
at any lentrth in these lectures. All that we need 
note is that the adhesion by our judges to precedent, 
that is their habit of deciding one case in accordance 
with the principle, or supposed principle, \\hich 
guvemed a former case, leads inevitably to the gra^lual 
fonnation by the Courts of fixed nilos for decision, 
which are in effect laws. This judicial legislation 
might appear, at first sight, inconsistent with the 
supremacy of Parliament. But this is not so. English 
judges do not claim or exorcise any power to repeal 
a Statute, whilst Acts of Parliament may override 
and constantly do override the law of the judges. 
Judicial le;^islati(»n is, in short, subordinate legislation, 
carried on with the assent and subject to the super- 
vision of Parliament. 
^' B. Alleged legal UmUaiions vn the legislative save- 
reignttf of Parliavu nt. — All that can l>e urged as to the 

' ^ Cottstiludfin Ft\ifTnU «/# Ai Confi^tcrniion Sui*$t^ All. 89 
* Ri-p PiiIIikV. E*mi/» ill Jvri$j rtnirytrt <iAr/ Ethics^ |i. 137. 
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speculative diflSculties of placing any limits whatever 
on sovereignty bas been admirably stated by Austin, 
and by Professor Hollands With these difficulties 
we have, at this moment, no concern. Nor is it 
necessary to examine whether it be or be not true, 
that there must necessarily be found in every state 
some person, or combination of persons, which, accord- 
ing to the constitution, whatever be its form, can 
legally change every law, and therefore constitutes 
the legally supreme power in the state. Our whole 
business is now to carry a step fiuther the proof 
that, under the English constitution. Parliament 
does constitute such a supreme legislative authority 
or sovereign power as, according to Austin and other 
jurists, must exist in every civilised state, and for 
that purpose to examine into the validity of the 
various suggestions, which have from time to time 
been made, as to the possible limitations on Parlia- 
mentary authority, and to show that none of them 
are countenanced by English law. 
The suggested limitations are three in number*: 

See Austin, Jurisjntukneej i. pp. 270-274, and Holland, JuriB' 
prudence, pp. 41-43, 276-279. The nature of soTereignty is also 
stated with brevity and clearness in Lewis, U$e and Ahum of 
Political TertM, pp. 37-53. 

Another limitation has been suggested more or less distinctly 
by judges such as Coke (12 Rep. 76; and Heam, Govemmeni of 
England, pp. 37-40, 48) ; an Act of Parliament cannot (it has 
been intimated) overrule tlie principles of the common law. Thii 
doctrine once had a real meaning (see Maine, Early HtMwy of 
InMittUions, pp. 381 .382), but it has never received systemaUe 
judicial sanction and is now obsolete : see Colonial Laws Act, 1865, 
2^ k 29 Vict. cap. 63. 
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Fi'rgl. Acts of Parliament, it has been nssertctl, 
arc invalid if tlicy nrc opposed to the principles of 
mnralitj or to the doctrines of international law. 
PnrliARicnt, it is in effect asserted, cannot make a law 
(ipposed to the dictates of private or public morality. 
Thua Blackstone lavs down in so many words tliat 
the **1nw of nature being co-eval with mankind, and 
"dictated by God Himself, is of course superior in 
"obligftlicm to any other. It is binding over all 
"the glol>e, in all countries and at all times: no 
*' human laws are of any validity if contrary to this, 
"and such of them aa are Talid derive all their 
"force and all their authority, mediately or immft- 
" diately, from this original ' ;" and expressions are 
sometimes used by modem judges which imply 
that the Courts might refuf>e to enforce statutes 
going beyond the proper limits (internationally 
speaking) of Parliamentaiy authority*. But to 
words such as those of Blackstone, and to the obiter 
ditto of the Bench we must give a veiy qualified 
interpretation. There is no legal basis for the theory 
that judges, as exponents of morality, may overrule 
Acts of Parliament Language which might seem 
to inply this amounts in reality' to nothing more 
than the assertion that the judges when attempting 
to ascertain what is the meaning to be sflBxed to an 
Act of Parliament, will presume tliat Parliament did 

* Bkckitona, CMNaamlonM, L p. 41 ; utd tM Hc*m, C ain* 
»«< «f EttfUmd, pp. ii, 49. 

* 8m £m fmrU Bmm. it Ch. D. (C. A.) $11, S3i.i«d(Mml ef 
C«t(«,L.J. 
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speculative diflSculties of placing any limits wbatever 
on sovereignty bas been admirably stated by Austin, 
and by Professor Hollands Witb these difficulties 
we bave, at tbis moment^ no concern. Nor is it 
necessary to examine whether it be or be not true, 
that there must necessarily be found in every state 
some person, or combination of persons, which, accord- 
ing to the constitution, whatever be its form, can 
legally change every law, and therefore constitutes 
the legally supreme power in the state. Our whole 
business is now to carry a step fiu-ther the proof 
that, under the English constitution, Parliament 
does constitute such a supreme legislative authority 
or sovereign power as, according to Austin and other 
jurists, must exist in every civilised state, and for 
that purpose to examine into the validity of the 
various suggestions, which have from time to time 
been made, as to the possible limitations on Parlia- 
mentary authority, and to show that none of them 
are countenanced by English law. 
The suggested limitations are three in number*: 

See Austin, Jurifjfrud^rut, i. pp. 170-174, and HolUsd, Jtrri»- 
prudenct, pp. 41-43, 276-179. TT)e nature of •OTereignty it al«o 
frtated with breritj and clearneaa in Lewis, Um and Almm of 
PoliHcal Terms, pp. 37-53. 

Another limitation has been snggetted more or leas distioetlj 
hj judges such as Coke (la Rep. 76; and Heam, GofpemwmU 9/ 
England, jip. 37-40, 48); an Act of Parliament cannot (it baa 
been intimated) overrule the principles of the cornnKm law. Thta 
doctrine once had a real meaning (sea Maine, Early ffisiary of 
InMitutioHM, pp. 381-383), ^"t it baa nertr receired tjatamatia 
judicial aanction and ta now obsolete : ac« Colonial Laws Aet, 186$, 
^* A 19 Vict. cap. 63. 
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Fird. Acts of Parliament, It has been asserted, 
are invalid if they are opposed to the principles of 
morality or to the doctrines of international law. 
Parliament, it is in effect asserted, cannot make a law 
opposed to the dictates of private or public morality. 
Thus Blackstone lays down in so many words that 
the "law of nature being co-eval with mankind, and 
dictated by God Himself, is of course superior in 
obligation to any other. It is binding over all 
the globe, in all countries and at all times: no 
human laws are of any validity if contrary to this, 
and such of them as are valid derive all their 
force and all their authority, mediately or imme- 
diately, from this original * ;" and expressions are 
sometimes used by modem judges which imply 
that the Courts might refuse to enforce statutes 
going beyond the proper limits (internationally 
speaking) of Parliamentaiy authority*. But to 
words such as those of Blackstone, and to the obiter 
dicta of the Bench we must give a very qualified 
interpretation. There is no legal basis for the theory 
that judges, as exponents of morality, may overrule 
Acts of Parliament. Language which might seem 
to inply this amounts in reality to nothing more 
than the assertion that the judges when attempting 
to ascertain what is the meaning to be affixed to an 
Act of Parliament, will presume that Parliament did 

■ Blackstone, CommtntaritM^ i. p. 41; and 6ce Hearn, Govern^ 
nt^fU of Englcmd^ pp, 48, 49. 

• Sec Ex parte Blain, 13 Ch. D. (C. A.) 522, 531, judgment of 
Cotton, L. J. 
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not intend to violate the ordinary rules of morality, 
or violate the principles of international law, and 
will therefore, whenever possible, give such an inter- ^ — 
pretation to a statutory enactment as may be con- 
sistent with the doctrines both of private and of 
international morality. A modem judge would never 
listen to a barrister who argued that an Act of 
Parliament was invalid because it was immoral, or 
because it went beyond the limits of Parliamentary 
authority. The plain truth is that our tribunals 
uniformly act on the principle that a law alleged to 
be a bad law is ex hypotJiesi a law, and therefore 
en titled to obedience by the Courts. 
Secondly, Doctrines have at times' been maintained 



which went very near to denying the right of Par- 
liament to touch the Prerogative. 

In the time of the Stuarts* the doctrine was main- 
tained, not only by the King, but by lawyers and 
statesmen who, like Bacon, favoured the increase of 
royal authority, that the Crown possessed under the 
name of the " prerogative " a reserve, so to speak, of 
wide and indefinite rights and powers, and that this 
prerogative or residue of sovereign power was superior 
to the ordinary law of the land. This doctrine com- 
bined with the deduction from it that the Crown 
could suspend the operation of statutes, or at any 
rate grant dispensation from obedience to them, cer- 

* See Stubbft, Constitutional Ilidary, ii. pp. 139, 486, 513-515. 

* Gardiner, History, iii. pp. 1-5 ; Hearo, Government in Enff» 
hfid, pp. 41-47 : compare, as to Bacou's view of the prerogative, 
Francis Bac<jn, by Edwin A. Abbott, pp. 140, «6o, 279. 




■^ «0 

H 10151/ Buggwted the notion that tbo high powers of 

H the pwrogalive were to a certain extent beyond the 

H reach of Parliamentary enactment. We need not, 

B Ijowever, now enter into the political controversies 

■ of another age. All that need be noticed is that 

■ though certain powera— as, for example, the right of 
B making treaties — are now left by law in the hands of 
W Ihe Crown, and arc exercised in fact by the exeaiUve 
B government, no modem lan'yer would maintain that 
P thc»e powers or nny otlv^r branch of roj'al autliority 

cannot W rogul;itcd or abnlJslied by Act of Piirlia- 
mentk or, what is the same thing, that the judges 
might legally treat as invalid a statute, say, regulat- 
ing the mode in which treaties are to be made, or 
making the aisent of the Honses of Parliament 
necessary to the validity of a treaty'. 
'«■"' Thirdly. language has occasionally been used in 

^ fHife. Acts of Parliament which implies that one Parliament 
"*■ can make laws which cannot be touched by any subse- 
quent Parliament, and that therefore the legislative 
authority of an existing Parliament may be limited 
by the enactments of its predecessors. 
n« AM That Parliaments have more than once intended and 
endeavoured to pass Acts which shonld tie the hands 
of tlieir successors is certain, but the endeavour has 
always ended in failure. Of statutes intended to 
arrest the posuble course of future legislation, the 
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' Conpan Iba pu-liiimeiituy pnctioe in Mcordanc* witb wbkh 
Um coatnit or eonntradstioa of tiM Crown U T«)|air«d to (ba ia- 
tradvetioa of UlU toncbing the prtrogtlivo or Iba inloRsU of the 
Ovwa. M«j, Parfiametikiry PntHmiMt ti.) 4*T-4Ti- 
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most noteworthy axe tlie Acts which embody the 
treaties of Union with Ireland and Scotland. The 
legislators who passed these Acts assuredly intended 
to give to certain portions of them more than the 
ordinary effect of statutes. Yet the history of l^s- 
lation in respect of these very Acts, affords the 
strongest proof of the futility inherent in every 
attempt of one sovereign legislature to restrain the 
action of another equally sovereign body. Thus the 
Act of Union with Scotland enacts in effect that 
every professor of a Scotch University shall acknow- 
ledge and profess and subscribe the Confession of 
Faith as his profession of faith, and in substance 
enacts that this provision shall be a fundamental and 
essential condition of the treaty or union in all time 
coming ^ But this very provision has been in its 
main part repealed by i6 & 17 Vict. c. 89, s. i, 
which relieves most professors in the Scotch univer- 
sities from the necessity of subscribing the CSonfes- 
€ion of Faith. Nor is this by any means the only 
inroad made upon the terms of the Act of Union ; 
from one point of view at any rate the Act 10 Anne, 
c. 1 2 *, restoring the exercise of lay patronage, was a 
direct infringement upon Uie Treaty of Union. The 
intended unchangeableness, and the real liability of 
these Acts or treaties to be changed by Parliament, 
comes out even more strikingly in the history of the 
Act of Union with Ireland. The fifth Article of that 
Act (39 & 40 Geo. III. a 67) runs as follows : — *• That 

' See 6 Anne, 0. 11, art 15. 

' Compare Innet, Law of Creeds in Scotiand, pp. 1 18-121. 
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"it be Uie fiflU Article of Union, tliat tlie CLurcbeB 
" of England and Ireland as now by law establisbed, 
" bo uuitcd into one Protestant episcopal Cburcli, to 
"be called tbu United Church of England and Ire- 
" tnod ; and that the doctrine, worship, discipline 
"and government of the said United Church t^hall be 
"and flhall remain in full force for ever, as the same 
"are now by law established for the Chvirch of 
" England ; and that the continuance and prcser* 
" vntion of the said United Cliuroh, as the cstab- 
" lUhed Church of England and Ireland, shall be 
" deemed and be taken to l>e an essential aud 
" fundamental part of the Union." 

That the statesmen who drew and passed this 
Article meant to bind the action of future Parlia- 
ments is apparent from its language. That the 
attempt has failed of success is apparent to eveiy 
one who knows the contents of the Irish Church 
Act, 1869. 
■■- One Act, indeed, of the British Parliament might, 
. looked at in the light of history, clmm a peculiar 
sanctify. It is certainly an enactment of which the 
terms, we may safely predict, will never be repealed 
and the spirit never be violated. This Act is 18 
Geo. III. c. 12, passed in 1778. It provides that 
Parliament " will not impose any duty, tax or 
" assessment whatever, payable in any of his Majesty's 
" colonies, provinces and plantations in North America 
" or the West Indies ; except only such duties as it 
" may be expedient to impose for the reflation of 
" commerce ; the net produce of such dntiea to be 
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" always paid and applied to and for the use of the 
"colony, province or plantation, in which the same 
*' shall be respectively levied, in such manner as other 
'' duties collected by the authority of the respective 
" general courts, or general assemblies, of such colonies, 
"provinces, or plantations, are ordinarily paid and 
"applied*." 

This language becomes the more impressive when 
contrasted with 6 Geo. III. c. 12, which, being passed 
in 1766 to repeal the Acts imposing the Stamp 
Duties, carefully avoids any surrender of Parliament's 
riffht to tax the colonies. There is no need to dwell 
on the course of events of which these two Acts are 
a statutory record. The point calling for attention 
is that though policy and prudence condenm the 
repeal of 18 Geo. III. c. 12, or the enactment of any 
law inconsistent with its spirit, there is under our 
constitution no legal difficulty in the way of repeal- 
ing or overriding this Act If Parliament were to- 
morrow to impose a tax, say on Victoria or on the 
Canadian Dominion, the statute imposing it would be 
a legally valid enactment, as stated in short by a 
very judicious writer, " it is certain that a Parliament 
" cannot so bind its successors by the terms of any 
" statute, as to limit the discretion of a future Par- 
" liament, and thereby disable the Legislature from 
*' entire freedom of action at any future time when 
" it might be needful to invoke the interposition of 
" Parhament to legislate for the public welfare*." 

* 18 George III, cap. 12, t. i. 

• Todd, Parliamentary Govemmeni in the British CoionieM, p. 1 92. 
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PaHiaroentary Bovcrcignty is therefore an un- 

' doubted leiptl fact. 

ft is complete both on its positive and on its 
negative side. Partianient can legally legislato on 
any topic whatever which, in the judgment of 
Parliament, is a fit subject for legislation'. There 
ia DO power which, under the English constitution, 
can oome into rjvaliy with the legislative sovereignty 
of Parliament*. 

No one of the limitations alleged to be imposed by 
law on the absolute authority of Parliament has any 
real existence, or receives any countenance, either 
from the statute-book or from the practice of the 
Courts". 
This doctrine of the legislative supremacy of Parlio- 

:. ment is the very keystone of the law of the consti- 
tution. But it is, we must admit, a dogma which 
does not always find ready acceptance, and it is well 
worth while to note and examine the difficulties 
which impede the admission of its truth. 

• C. DifficuUits at to tht doctrine of Parliamentary 

J Sovereigntjf. — The reasons why many persons find 
it hard to accept the doctrine of Parliamentary 
sovereignty are twofold. 

The dc^ma soimds like a mere application 
to the British constitution of Austin's iheoty of 
sovereignty, and yet intelligent students of Austin 
must have noticed that Austin's own conclusion as 
to the persons invested with sovereign power under 



' S" PP- 37-47. ""^ ■ Sm pp. 47-5*. •"•^ 

* Sm pp. 56-^3, •nit. 
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the British constitution does not agree with the 
view put fonvard, on the authority of English 
lawyers, in these lectures. For while lawyers main* 
tain that sovereignty resides in " Parliament/' L e. 
in the body constituted by the King, the House of 
Lords, and the House of Commons, Austin holds^ 
tliat the sovereign power is vested in the King, the 
House of Lords, and the Commons or the electors. 

Everyone, again, knows as a matter of common- Difficuitj 
sense that whatever lawyers may say the sovereign linjjtaUon 



power of Parliament is not unlimited, and that King, ^ 
Lords, and Commons united do not possess anything mwit. 
like that " restricted omnipotence " — if you will 
excuse the term — which is the utmost authority 
ascribable to any human institution. There are 
many enactments, and these laws not in themselves^ 
obviously unwise or tyrannical, which Parliament 
never would and (to speak plainly) never could pass. 
If the doctrine of Parliamentary sovereignty involves 
the attribution of unrestricted power to Parliament 
the dogma is no better than a legal fiction, and 
certainly is not worth the stress here laid upon it 

Both these difficulties are real and reasonable 
difficulties. They are, it will be found, to a certain 
extent connected together and will well repay careful 
consideration. 

As to Austin's theory of sovereignty in relation cnu- 
to the British constitution. — Sovereignty, like many ai^!^. 

' See Austin, JurisprudeTicef i. pp. 251-255. Compare Aostin't 
langtinge as to tbe sovereign body tinder the constitution of the 
Tnited States. Austin, Juriitj}niderue, L p. 268. 

F 
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of Austin's ooDceptioiis, is a generalisation drawn in 
the main from Euglisli luw, just as the iticas of tho 
ecooomtsts of Austin's generation are (to a groat 
extent) generalisations suggested by the circum- 
stances of English commerce. In Kngland vre are 
BCCQBtomed to the existence of a supreme legislative 
body, i.e. a body which can make or unmake evoiy 
law ; and which, therefore, cannot be bound by any 
law. This is, from a legal point of view, the true 
conception of a sovereign, and the ease with which 
the theory of absolute eovoreignty has been accepted 
by English jurists is due to the peculiar history of 
English constitutional law. So far, therefore, from 
its being true that the sovereignty of Parliament is a 
deduction from abstract theories of jurisprudence, a 
critic would come nearer the truth who asserted that 
Austin's theory of sovereignty is suggested by the 
position of the English Parliament just as Austin's 
analysis of the term " law " is at bottom an analysis 
of a typical law, namely, an English criminal statute. 
It should, however, be carefully noted that the 
term " sovereignty," as long as it is accurately em- 
ployed in the sense in which Austin sometimes* uses 
it, is a merely legal conception, and means simply the 
power of law-making unrestricted by any I^al limit. 
If the term " sovereignty " be thus used, the sove- 
reign power under the English constitution is clearly 
" Parliament." But the word " sovereignty '* is some- 
times employed in a political rather than in a strictly 
legal sense. That body is "politically." sovereign 
' Compare Anitin, Juntpnidenet, i. j 
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or supreme in a state the will of which is ultimately 
obeyed by the citizens of the state. In this sense of 
the word the electors of Great Britain may be said 
t(? be, together with the Crown and the Lords, or 
perhaps in strict accuracy independently of the King 
and the Peers, the body in which sovereign power is 
vested. For, as things now stand, the will of the 
electorate and certainly of the electorate in com- 
bination with the Lords and the Crown is sure 
ultimately to prevail on all subjects to be determined 
by the British government. The matter indeed may 
be carried a little further, and we may assert that 
the arrangements of the constitution are now such 
as to ensure that the will of the electors shall by 
regular and constitutional means always in the end 
assert itself as the predominant influence in the 
country. But this is a political, not a legal fact. 
The electors can in the long run always enforce their 
will. But the Courts will take no notice of the will 
of the electors. The judges know nothing about any 
will of the people except in so far as that will is 
expressed by an Act of Parliament^ and would never 
suffer the validity of a statute to be questioned on 
the ground of its having been passed or being kept 
alive in opposition to the wishes of the electors. 
The political sense of the word " sovereignty " is, it 
is true, fully as important as the legal sense or 
more so. But the two significations, though inti- 
mately connected together, are essentially different, 
and in some parts of his work Austin has apparently 
confused the one sense with the other. 

F 2 
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"Adopting tlio language," lie writes, "of most of 
"the writers who have treated of the British cou- 
"stitution, I commonly suppose that the present 
" lariiwoctit, or the parliament for tlie time being, ia 
" possessed of the BOvereignty; or I commonly suppose 
" that the King and the Lortls, with the members of 
" the Commons' hotiw, form a tripartite lx>dy which is 
"sovereign or supreme. But, speaking accurately, 
" the members of the Commons' house are merely 
"truattca for the body by wliich they are elected 
"and appointed : and, consequently, the sovereiguty 
"always resides in the King and the Peers, with the 
"electoral body of the Comraoiia. That a trust is 
" imposed by the party delegating, and that the party 
"representing engages to discharge the trust, seems to 
" be imported by the correlative expressions delegation 
" and rejfrescntation. It were absurd to suppose that 
" the delegating empowers the representative party to 
" defeat or abandon any of the purposes for which the 
" latter is appointed : to suppose, for example, that 
" the Commons empower their representatives in par- 
•* liament to relinquish their share in the sovereignty 
" to the King and the Lords '." 

Austin admits that the doctrine here laid down by 
bim is inconsistent with the language used by writers 
who have treated of the British constitution. It is 
further absolutely inconsistent with the validity of 
the Septennial Act. Nothing is more certain than 
Uiat DO English judge ever conceded, or under the 
present constitution can concede, that Parliament is 

* Anitin, Jvritj'ntimei, i. p. 153. 
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in any legal sense a " trustee* " for the electors. Of 
such a feigned "trust" the Courts know nothing. 
The plain truth is that as a matter of law Parliament 
is the sovereign power in the state, and that the 
" supposition " treated by Austin as inaccurate is the 
correct statement of a legal fact which forms the 
basis of our whole legislative and judicial system. ^^ 
It is however equally true that in a p olitic sense 
the electors are the most important part of, we may 
even say are actually, the sovereign power, since 
tlieir will is under the present constitution sure to 
obtain ultimate obedience. The language therefore 
of Austin is as correct in regard to " political " 
sovereignty, as it is erroneous in regard to what 
we may term "legal" sovereignty. The electors 
are a part of and the predominant part of the ^ 
politically sovereign power. But the legally sove- 
reign power is assuredly, as maintained by all the 
best writers on the constitution, nothing but Par- 
liament 

It may be conjectured that the error of which 
(from a lawyer s point of view) Austin has been 
guilty arises from his feeling, as every person must 
feel who is not the slave to mere words, that Par^ 
liament is (as already pointed out *) nothing like an 
omnipotent body, but that its powers are practically 
limited in more ways than one. And this limitation 

' Austin admits this, bat the admifsioii Beems nlmost fatal to 
the contention that Parliament is not in frtrictness a sovertsigiu 
See Austin, Jurisprudence^ i. 252, 253. 

* Sec p, 65, anU, 
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Austin oxprcssea, not very happily, by Baying that 
the members of the House of Commons uro subject 
to a trust imposed upon them by the electors. This, 
however, leads us to our second difficulty, namely, 

; the co-existence of parliamentary sovereignty with 
the fact of actual limitations on the power of Par- 

' I Lament 

As to the actual limitations on tho sovereign 

I power of Parliament. — The actiuJ exercise of au- 
thority by any sovereign whatever, and notably by 
Rirliament, is bounded or controlled by two limita- 
tion*. Of those the one is an extcnial. the other 
is an internal limitation. 

The external limit to the real power of a sovereign 
oonaiatfl in the possibility or certainty that his subject* 
or a large number of them will disobey or resist his 
laws. 

This limitation exists even under the most despotic 
monarchies. A Koman Emperor, or a French King 
during the middle of the eighteenth century, was (as 
is the Russian Czar at the present day) in strictness 
a " sovereign " in the legal sense of that term. He 
had absolute legislative authority. Any law made 
by him was binding, and there was no power in the 
empire or kingdom which could annul such law. It 
may also be true, — though here we are passing from 
the legal to the political sense of sovereignty. — that 
the will of an absolute monarch is in general obeyed 
by the bulk of his subjects. Bat it wonld be an 
error to suppose that the most absolute ruler who 
ever existed co\i1d in reality make or change every 
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law at his pleasure. That this must be so results 
from considerations which were long ago pointed 
out by Hume. Force, he teaches, is in one sense 
always on the side of the governed, and govern- 
ment therefore in a sense always depends upon 
opinion. "Nothing," he writes, "appears more 
"surprising to those, who consider human affairs 
"with a philosophical eye, than the easiness with 
"which the many are governed by the few; and 
"the implicit submission, with which men resign 
" their own sentiments and passions to those of their 
"rulers. When we enquire by what means this 
" wonder is effected, we shall find, that> as Force is 
" always on the side of the governed, the governors 
*' have nothing to support them but opinion. Qt is, 
"therefore, on opinion on ljL^that government is 
" founded N and this maxim extends to the most 
"despotic and most military governments, as weU 



« 



« 



" as to the most free and most popular. The Soldan 
"of Egypt, or the Emperor of Rome, might drive 
"his harmless subjects, like brute beasts, against 
their sentiments and inclination : But he must^ at 
least, have led his nuivialukes, or prsetorian hands^ 
"like men, by their opinion V 

The authority that is to say, even of a despot, mwKU 
depends upon the readiness of his subjects or of some exun^ 
portion of his subjects to obey his behests ; and this ^°^ 
readiness to obey must always be in reality limited* of iOTe 
This is shewn by the most notorious facts of history. 
None of the early Caesars could at their pleasure 

' Hume, Ei^ffs, i. pp. 109, 110. 
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Iiavc subverted the worsliip or fundamental institu- 
tions of the Romrtn world, and when Coiistantine 
carried through a religious revolution hU success 
iras due to the sympathy of a large part of hia 
snbjccts. The Sultan outd not nboliflh Mahom- 
medanism. Louis the Fourteenth at the height of 
his power could revoke the Kdict of Nantes, but he 
would have found it iinposaible to establish the 
»uprcnm<y of Protestantistn, and for the xame reason 
which prevented Jamea the Second from cstiblishing 
the supremacy of Rnriian Catholicism. Tlie one king 
waa in the strict sense despotic ; the other was as 
powerful as any English monarch. But the might of 
each was limited by the certainty of popular dis- 
obedience or opposition. The unwillingness of sub- 
jects to obey may have reference not only to great 
changes, but even to small matters. The French 
National Assembly of 1871 waa emphatically the 
sovereign power in France. The majority of its 
members were (it is said) prepared for a monarchical 
restoration, but they were not prepared to restore the 
white flag : the army which would have acquiesced 
in the return of the Bourbons, would not (it was 
anticipated) tolerate the sight of an anti-revolu- 
tionary symbol; "the ehanepoit would go off of 
themsctves." Here we see the precise limit to the 
exercise of legal sovereignty ; and what is true of 
the power of a despot or of the authori^ of a con- 
stituent assembly is specially true of the sovereignty 
of Parliament ; it is limited on every sida by the 
posubility of popular refistance. Parliament might 
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legally establish an Episcopal Cliurch in Scotland ; 
Parliament might legally tax the Colonies ; Parlia- 
ment might without any breach of law change the 
succession to the throne or abolish the monarchy; 
but every one knows that in the present state of the 
world the British Parliament will do none of 
these things. In each case widespread resistanco 
would result from legislation which, though legally 
valid, is in fact beyond the stretch of Parliamentary 
power. Nay more than tliis, there are things which 
Parliament has done in other times and done success- 
fully which a modem Parliament would not venture 
to repeat. Parliament would not at the present day 
prolong by law the duration of an existing House of 
Commons. Parliament would not without great 
liesitation deprive of their votes large classes of 
Parliamentary electors ; and, speaking generally, Par- 
liament w^ould not embark on a course of reactionary 
legislation ; persons who honestly blame Catholic 
Emancipation and lament the disestablishment of the 
Irish Church do not dream that Parliament could 
repeal the statutes of 1829 or of 1869. These ex- 
amples from among a score are enough to show the 
extent to which the theoretically boundless sover- 
eignty of Parliament is curtailed by the external 
limit to its exercise. 

The internal limit to the exercise of sovereignty internal 
arises from the nature of the sovereign power itself. mJ^ 
Even a despot exeitrises his powers in accordance **^^^ 
with his character, which is itself moulded by the ^r- 
circumstances under which he lives, including under 
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that head tlie moral feelings of the time and the 
•ociety to which he belongs, Tlia Sultan could not 
if he would change the religion of the Maliommcdan 
world, but if be could do so it is in the very Ingheat 
degreo improbable that the head of Mahommcdanism 
^puld wish to overtlirow the religion of Mnhomet; 
the internal check on the exerciFe of the Sultan's 
power is at least as strong as the external limitation. 
People PometimcB ask the idle question why the 
Pope does not introduce this or that refoiTn 1 The 
true answer la that a revolutionist is not the kind 
of man who becomes a Pope, and that the man who 
is a Pope has not any wish to be a revolutionist 
lx)uis the Fourteenth could not in aU probability 
bave CBtablished Protestantism as the national re- 
ligion of France; but to imagine Louis the Four- 
teenth as wishing to cany out a Protestant reforma- 
tioD is nothing short of imagining him to have been 
a being quite unlike the Orand Monar^ie. Here 
again the internal check works together with the 
external check, and the influence of the internal 
limitation is as great in the case of a Parliamentary 
sovereign as of any other; perlmpa it is greater. 
F&rliament could not prudently tax the Colonies; 
but it is hardly conceivable that a modem Farlia- 
ment, with the history of the last century before 
its eyes, should wish to tax the colonies. The com- 
Inned influence both of the external and of the 
internal Hmitatioa on legislative sovereignty i> 
admirably stated in Mr. Leslie Stephen's Seitnet 
«f &kie$, whose chapter on Law and Cuitom ooo- 
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tains one of the best statements to be met with 
of the limits placed by the nature of things on the 
theoretical omnipotence of sovereign legislatures. 

" Lawyers are apt to speak as though the legislature 
"were omnipotent, as they do not require to go 
" beyond its decisions. It is, of course, omnipotent 
"in the sense that it can make whatever laws it 
" pleases, inasmuch as a law means any rule which 
"has been made by the legislature. But from the 
"scientific point of view, the power of the legisla- 
"ture is of course strictly limited. It is limited, 
"so to speak, both from within and from without; 
" from within,, because the legislature is the product 
" of a cert ain sociaj _conditiQD«,imd-jdfiterciined-Jby ^izr" 
"whatever determines the «yTftty,' and from with- 
"out, because the power of imposing laws is de- 
" pendent upon the instinct of subordination, which 
"is itself limited. If a legislature decided that 
" all blue-eyed babies should be murdered, the pre- 
" servation of blue-eyed babies would be illegal ; but 
"legislators must go mad before they could pass 
"such a law, and subjects be idiotic before they 
"could submit to it^** 

Though sovereign power is bounded by an external Un^u 
and an internal limit, neither boundary is very defi- ^;JJJ 
nitely marked, nor need the two precisely coincide. A 
sovereign may wish to do many things which he either 
cannot do at all or can do only at great risk of serious 
resistance, and it is on many accounts specially to be 
noted that the exact point at which the external 

' Leslie Stephen, Seiena ofEthie$, p. 143. 
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limitation begins to operate, that is the point at which 
subjects will offer serious or insuperable resistance to 
the commands of a ruler whom they generally obey, 
is never fixed with precision. It would be rash of the 
Imperial Parliament to abolish the Scotch law Courts, 
and assimilate the law of Scotland to that of England. 
But no one can feel sure at what point Scotch resist- 
ance to such a change would become serious. Before 
the War of Secession the sovereign power of the 
United States could not have abolished slavery with- 
out provoking a civil war ; after the War of Secession 
the sovereign power abolished slavery and conferred 
the electoral franchise upon the Blacks without ex- 
citing actual resistance. 
R^reMn- lu reference to the relation between the external 
^^^^ and the internal limit to sovereignty, representative 
prodBcet government presents a noteworthy peculiarity. It is 
aenca this. The aim and effect of such government is to 
^^^^ produce a coincidence, or at any rate diminish the 
and inters divergence between the external and the internal 
limitations on the exercise of sovereign power. 
Frederick the Great may have wished to introduce, 
and may in fact have introduced, changes or reforms 
opposed to the wishes of his subjects. Louis Napoleon 
certainly began a policy of free trade which would 
not be tolerated by an assembly which truly repre- 
sented French opinion. In these instances neither 
monarch reached the external limit to his sovereign 
power, but it might very well have happened that he 
might have reached it, and have thereby provoked 
serious resistance on the part of his subjects. There 
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might, in short, have arisen a divergence between the 
internal and the external check. The existence of 
such a divergence, or (in other words) of a difference 
between the permanent wishes of the sovereign, or 
rather of the Bang who then constituted a predomi- 
nant part of the sovereign power and the permanent 
wishes of the nation, is traceable in England through- 
out the whole period beginning with the accession 
of James the First and ending with the Revolution 
of 1688. The remedy for this divergence was 
found in a transference of power from the Crown 
to the Houses of Parliament ; and in placing on the * 
throne rulers who from their position were induced to 
make their wishes coincide with the will of the nataon 
expressed through the House of Commons; the differ- 
ence between the will of the sovereign and the will 
of the nation was terminated by the foundation of a 
system of real representative government. Where a 
Parliament really represents the people, the divergence 
between the external and the internal limit to the 
exercise of sovereign power can hardly arise, or if it 
arises must soon disappear. Speaking roughly, the 
permanent wishes of the representative portion of 
Parliament can hardly in the long run differ from the 
wishes of the English people, Qrat any rate of the 
electors. (That which-thS^ajority of the House of 
Commons command/ the majority of the English 
people usually desireT) To prevent the divergence 
between the wishes ol the sovereign and the wishes 
of subjects is in short the effect, and the only certain 
effect, of bon4 fide representative government. For 
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our present purpose there is no need to determine 
whether this result be good or bad. An enlightened 
sovereign has more than once carried out reforms in 
advance of the wishes of his subjects. This is true 
Loth of sovereign kings and, though more rarely, of 
sovereign ParUaments. But the sovereign who has 
done this, whether King or Parliament, does not in 
reality represent his subjects. All that it is here 
necessary to insist upon is that the essential property 
of representative government is to produce coincidence 
between the wishes of the sovereign and the wishes 
of the subjects ; to make, in short, the two limitations 
on the exercise of sovereignty absolutely coincident. 
This, which is true in its measure of all real represen- 
tative government, applies with special truth to the 
English House of Commons. 

"The House of Commons," writes Burke, ** was sup- 
" posoil originally to be no part of the standing govern- 
'* nunt of this country. It was considered as a control, 
*' issuing immediately from the people, and speedily 
** to be resolved into the mjiss from whence it arose. 
" In this respect it was in the higher part of govem- 
" mont what juries are in the lower. The capacity 
**of a magistrate being transitory, and that of a 
** citizen permanent, the latter capacity it was hoped 
would of course preponderate in all discussions, not 
only l)etween the people and the standing authority 
"of the Crown, but between the j)eople and the 
" fleeting authority of the House of Commons itself. 
" It was hoped that, being of a middle nature between 
"mibject and government, they would feel with a 
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" more tender and a nearer interest everything that 
"concerned the people, than the other remoter and 
" more permanent parts of legislature. 

"Whatever alterations time and the necessary 
"accommodation of business may have introduced, 
" this character can never be sustained, unless the 
"House of Commons shall be made to bear somo 
"stamp of the actual disposition of the people at 
" large. It would (among public misfortunes) be an 
" evil more natural and tolerable, that the House of 
" Commons should be infected with every epidemical 
"phrensy of the people, as this would indicate some 
" consanguinity, some sympathy of nature with their 
" constituents, than that they should in all cases be 
" wholly untouched by the opinions and feelings of 
" the people out of doors. By this want of sympathy 
" they would cease to be a House of Commons*/' 

' Burke, Works, i. pp. 347, 348. 



■ r nirmj 



LECTURE III. 

COMTABISON BETWKKN PARLIAMEST AND HON- 
aOVEBElON LAW-UAKIKQ B0DIB8. 

Ix my lost lecture I dwelt upon the nnture of 
Parliamentary' sovereignty ; my object In tliia lecture 
is to illustrate the characteristics oF such sovereignty 
by comparing the essential features of a sovereigQ 
Parliament like that of England with the traits which 
mark non-sovereign law-making bodies. 
*■ A. Otaracteriaiica of Sovereign Parliament. — The 
cbaracteristics of Parliamentary sovereignty may be 
deduced from the term itself. But they are apt 
to escape the attention of persons who, like ourselves, 
have been bo accustomed to live under the rule 
of a supreme l^slature, that we almost^ without 
knowing it, assume that all legislative bodies are 
supreme, and hardly therefore keep clear before our 
minds the properties of a supreme as contrasted with 
a non-Bovereign law-making body. Tn this matter 
foieign observers are, as is natural, clearer nghted 
than Englishmen. De Lolmo, Gneist, and D« 
Tocqueville seize at once upon the sovereign^ of 
Parliament as a salient feature of the English 
constitution, and recognise the far-reaching effects 
of this marked pec\iliarity in our institutiiNM. 



IM;L1AMEXT AM> Xl)X-SOVEHEKiX UW-UAK1X(J I 

" In England," writes De Tocqneville, " the? 
"ijicnt has an acknowledged right to m(iu 
" constitution ; as, therefore, the ' 
"undergo peqietual changes, it does not 1 
" exist ; the Parliament is at once a Iq 
■' a constituent assemblj'." 

His expressions arc wanting in accuracy, I 
l>rovoke some criticism, but the deacrip 
KnglisU Parliament as at once " a lej 
constituent assembly " supplies a convei 
for summing up the fact that Farliament c 
any law whatever. Being a "legislative* 
It GUI make ordinary laws, being a "< 
assembly it can make laws which shift ( 
the constitution. The results which ensue | 
fact may be bronglit under three lie 

First. Tliere is no law which 
not change, or (to put the same thing so 
differently), fundamental or so-called ooosti 
laws are under our constitution changed 
same body and in tlic same manner as oth. 
namely, by Parliament acting in its ordinal; 
hitive character. 

A Bill for reforming the House of Gomi 
Bill for abolishing the House of Lords, a Bill 
London a municipality, a Bill to make valid ma^ 
cclubnitcd by a pretended clergyman, fonnt. 
their celebration not to be in orders, are ead) f- 
within the competence of Parliament^ they ear 

' De Ti>c4)iieTiIle, i. {IraDilatioo), p. 96, (Euvru ( 
lip. i&fi, 167. 
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relation of cause and effect. The constitution, lie 
seems to have thought, was mutable because it was 
not reduced to a written or statutory form. It 
is far nearer the truth to assert that the constitution 
Las never been reduced to a written or statutory form 
because each and every part of it is changeable at the 
will of Parliament, AVhen a country is governed 
under a constitution which is intended either to be 
unchangeable or at any rate to be changeable only 
with special difficulty, the constitution, which is 
nothing else than the laws which are intended to have 

a character of permanence or immutability, is neces- 
sarily expressed in writing, or, to use English phrase* 
ology, is enacted as a statute. Where, on the other 
hand, every law can be legally changed with equal 
case or with equal diflSculty, there arises no absolute 
need for reducing the constitution to a wTitten form, 
or even for looking upon a definite set of laws as 
specially making up the constitution. One main 
reiison then wh}' constitutional laws have not in 
England been recognised under that name, and in 
many cases have not been reduced to the form of a 
statutory enactment, is that one law, whatever its 
importiince, can be passed and changed by exactly the 
K\me method as every other law. But it is a mistake 
to think that the whole law of the English constitu- 
tion might not be reduced to writing and be enacted 
ill the form of a constitutional code. The Belgian con- 
stitution indeed comes very near to a written repro- 
duction of the English constitution, and the constitu- 
tion of England might easily be turned into an Act 

a 2 
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W of Farliameot without euireriiig any material trans- 

■ formation of character, proviJod only that the English 

I Parliament retained what the Belgian Parliament, by 

I the way, doca not possess— the tinrcstrictcd jjowerof 

I repealing or amending the constitutional code. 

]C*p«M Thirdly. There docs not exist in any part of the 

^1 British Empire any pcrbon or body of persons, ex- 

AtWP m. ccutjve, legislative or judicial, which can pronounce 

•■u. void any enactment passes! by the British Parliament 

on the ground of such enactment being opposed to 

the constitution, or on any ground whatever, except 

of oonrse its being repealed by Parliament. 

TI»e«c then are the three traits of Parliament sove- 
i*'gnty as it exists in England : first, the po%ver of 
' the legislature to alter any law, fundamental or 

otherwise, as freely and in tlie same manner as 
other laws ; secondly, the absence of any legal dis- 
tinction between constitutional and other laws; 
thirdly, the non-cxistenco of any judicial or other 
autlxmty having the right to nullify an Act of Par^ 
Uainent, or to trtiat it as void or vmconstitutional. 
fWriwutj These traits are all exemplifications of the quality 
which my friend Mr. Bryce has happily denominated, 
in an unpublished lecture, the "flexibility" of the 
British constitution. Every part of it ciin be expanded, 
curtailed, amended or abolished, with cqtial ease. It 
is the moet fiexible polity in existence, and is therefore 
utterly different in character from the " rigid " consti- 
tutions (to use another expression of Mr. Bryce's) the 
whiJe or some part of which can be changed only by 
•ome extraoTdiDary method of le^pslatioD. 
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« 

B. Characteristics of non-sovereign law-making crharact^ 
ladies. — From the attributes of a sovereign legislature ^oII^tj 
it is possible to infer negatively what are the charac- wgn^*^ 
teristics all (or some) of which are the marks of a bodies, 
non-sovereign law-making body, and which therefore 
may be called the marks or notes of legislative sub- 
ordination. 

These signs by which you may recognise the sub- 
ordination of a law-making body are, first, the exist- 
ence of laws affecting its constitution which such 
body must obey and cannot change ; hence, secondly, 
the formation of a marked distinction between ordin- 
ary laws and fundamental laws ; and, lastly, the exist- 
ence of some person or persons, judicial or otherwise, 
having authority to pronounce upon the validity or 
constitutionality of laws passed by such law-making 
bodv. 

Wherever any of these marks of subordination 
exist with regard to a given law-making body, they 
prove that it is not a sovereign le^slature. 

Observe the use of the words " law-making body." Meanini 

This term is here employed as an expression which mn^jn^ 
may include under one head both municipal bodies, ^>odj-** 
such as railway companies, school boards, town coun- 
cils, and the like, which possess a limited power of 
making laws, but are not ordinarily called legislatures, 
and bodies such as the Parliaments of the British 
Colonies, of Belgium, or of France, which are ordi- 
narily called " legislatures," but are not in reality 
sovereign bodies. 

The reason for grouping together under one name 
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sQcli very difTercnt kinils of " lair-making " boJ*i«8 is, 
Uiat l)v far the best way of clenring up our ideas an 
to tbts onture of a^s^Mnhlies which, to use the foreign 
formula', are "legislative" without being "consti- 
tuent," nnd which therefore are not sovereign Icgia- 
laturcft, is to nnnlyw the characteristics of societieft, 
such as English railn-ay companies, which possess a 
certain Icgislati^-e nuthority. though the authority a 
clearly delogatoil and subject to the obvious oootrol 
of a auperior legislature. 

It will coDcluce to cleamcas of thought if wo divide 
non-sovereign law-malting bodies info the two great 
classes of obviously suliordinate bodies such iw cor- 
porations, the Council of Indin, ftc, and such legia- 
latum of independent countries as are 1<^»Utivo 
without being cnnRtitiient. i.c. are non-soveroign 
l^islattve bodiea. 

The consideration of tlie position of the non- 
•overeign legisLitures which exist under the com- 
plicated form of constitution known as a fedcml 
goTcrnment is best reserved for a separate lecture '. 

I. Svhonlinate ta}r-making BoJtex 

i. Corporations. — An English railway company is 
nil good an example as can be found of a sultordinate 
law-making body. Such a company is in the strictest 
MnfO a law-making society, for It cnn under the 
powers of its Act make laws (called bye-laws) for 
the regulntion {inter alia) of travelling upon the rail- 

' fir* ji. 8i, H>^. ' Sc« Lectnn TV, 
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« 

B. Characteristics of non-sovereign late-making charm 
ladies. — From the attributes of a sovereign legislature ^^^^^ 
it is possible to infer negatively what are the charac* ^^^ 
teristics all (or some) of which are the marks of abodiei 
non-sovereign law-making body, and which therefore 
may be called the marks or notes of legislative sub- 
ordination. 

These signs by which you may recognise the sub- 
ordination of a law-making body are, first, the exist- 
ence of laws affecting its constitution which such 
body must obey and cannot change ; hence, secondly, 
the formation of a marked distinction between ordin- 
ary laws and fundamental laws ; and, lastly, the exist- 
ence of some person or persons, judicial or otherwise, 
having authority to pronounce upon the validity or 
constitutionality of laws passed by such law-making 
bodv. 

Wherever any of these marks of subordination 
exist with regard to a given law-making body, they 
prove that it is not a sovereign le^slature. 

Observe the use of the words " law-making body.'* Mean 

This term is here employed as an expression which ,„^y, 
may include under one head both municipal bodies, ^^J* 
such as railway companies, school boards, town coun- 
cils, and the like, which possess a limited power of 
making laws, but are not ordinarily called legislatures, 
and bodies such as the Parliaments of the British 
Colonies, of Belgium, or of France, which are ordi- 
narily called " legislatures," but are not in reality 
sovereign bodies. 

The reason for grouping together under one name 



M roMPABISOX BETWEEN" PAKMAMENT AXD 

sucli vcrj- diflcrt-nt kinds of "law-making" I'odies is, 
that by fur the best way of clearing up our Ideas as 
to the nntnre of aRsemhlies which, to use the foreign 
formula', are "legislative" without being "consti- 
tncnt," nnd which therefore ore not sovereign legis- 
Inturw, is to anakse the chnract eristics of societies, 
such ns Kngtish railway companies, which possess a 
certain legislative nuthority. though the authority is 
clenrly delegated and subject to the obvious control 
of K snperior legijJatnre. 

It will fiiji'lurf to clo;iriio*i9 of thouj;Iit if wo divido 
non-sovereign law-making bodies into the two great 
classes of obviously subordinate bodies such as cor^ 
porations, the Council of India, &c., and such legia- 
latnres of independent countries as are logiflative 
without being constituent, i.e. are non-sovereign 
legislative bodies. 

The consideration of the position of the non- 
sovereign legislatures which exist under the com- 
plicated form of constitution known as a federal 
government is best reser\'ed for a separate lecture*. 

I. Subordinate Latv-mahing Bodies. 

i. Corporations. — An English railway company is 
OS good an example as can be found of a subordinate 
law-making body. Such a company U id the strictest 
sense a law-making society, for it can under the 
powers of its Act make laws (called bye-lawt) for 
tbe regulation {inter atia) of travelling apon th« nil- 

' 8iv p. Bi, mttlt. * fW Lcctan IV. 
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XOX-SOVEREIGN LAW-MAKING BODIES, 87 

way S and can impose a penalty for the breach of 
such laws, which can be enforced by proceedings in 
the Courts, The rules therefore or bye-laws made 
by a company within the powers of its Act are 
"laws" in the strictest sense of the term, as any 
person will discover to his own cost who, when he 
travels by rail from Oxford to Paddington, deliberately 
violates a bye-law duly made by the Great Western 
Eailway Company. 

But though an English railway company is clearly 
a law-making body, it is clearly a non-sovereign law- 
making body. Its legislative power bears all the 
marks of subordination. 

First. The company is bound to obey laws and 
(amongst others) the Act of Parliament creating the 
company, which it cannot change. This is obvious, 
and need not be insisted upon. 

Secondly. There is the most marked distinction 
between the Act constituting the company, not a line 
of which can be changed by the company, and the 
bye-laws which, wn'thin the powers of its Act, the 
company can both make and change. Here we have 
on a very small scale the exact difference between 
constitutional or fundamental laws which cannot^ and 
ordinary laws which can, be chjinged by the company. 
The company, if we may apply to it the terms of 
constitutional law, is not a constituent, but is within 

* See especially the Compnnies Clauses Consolidation Act, 1845, 
8 ft 9 Vict. c. 20, sees. 103, 108- 1 1 1« This Act is always embodied 
iu the special Act constituting the company. Its enactments 
therefore form part of the constitution of a railway company. 




.. ,^^,^.- .»,,^.a*»^^^v.»K. .^.>. ■,.... ^,^,st^^^,^.:^.^^ ti^^«CU:^. 



88 COMPARISON BETWEEX PAKLIAMEXT AND 

certain limits a legislative assembly; and these limits 
are fixed by the constitution of the company. 

Tliirdly. Tlie Courts have the riglit to pro- 
nounce, and indeed are bound to pronounce, on the 
validity of the company's bye-laws, that is upon the 
validity, or to use political terms, on the constitution- 
ality of the laws made by the company as a law- 
making body. Note particularly that it is not the 
function of any Court or judge to declare void or 
directly annul a bye-law made by a railway company. 
The function of the Court is simply, upon any parti- 
cular case coming before it which depends upon a 
bve-law made bv a railway comi^anv, to decide for 
tlie purposes of that jnirticnlar case wliotlier the bye- 
law is or is not within the powers conferred by Act 
of Pjirllament upon the company, that is to say, 
whether the bye-law is or is nut Vitlid, and to give 
judgment in the particular case according to the 
Court's view of the validity of the bye-law. It is 
worth while to examine with some care the mude in 
which English judges deal with the enquiry whether 
a particular bye-law is or is not within the powers 
given to the company by Act of Parliament, fnr to 
understand this point goes a good way towards 
understanding the exact way in which Knglish or 
American Courts determine the C(»nstituti«»nalitv of 
Acts passed by a non-sovereign legislature. 

The Lond(»n and North- Western Railway Company 
made a bye-law by which "any j erson travelling 
without the special permission of some duly author- 
iso<l servant of the company in a carriage or by a 
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'' train of a superior class to tbat for which his ticket 
'* was issued is hereby subject to a penalty not ex- 
*'cccding forty shillings, and shall, in addition, be 
"liable to pay his fare according to the class of 
'' carriage in which he is travelling from the station 
*' where the train originally started, unless he shows 
'' that he had no intention to defraud." X, with the 
intention of defrauding the company, travelled in 
a first-class carriage instead of a second-class carriage 
for which his ticket was issued, and having been 
charged under the bye-law was convicted in the 
penalty of ten shillings, and costs. On appeal by 
X, the Court determined that the bye-law was 
illegal and void as being repugnant to 8 Vict. c. 20. 
s. 103, or in effect to the terms of the Act incor-. 
porating the company ^ 

A bye-law of the South-Eastern Railway Company 
required that a passenger should deliver up his ticket 
to a servant of the company when required to do so, 
and that any person travelling without a ticket or 
failing or refusing to deliver up his ticket should be 
required to pay the fare from the station whence the 
train originally started to the end of his journey. X 
had a railway ticket enabling him to travel on the 
South-Eastern Railway. Having to change trains 
and pass out of the company's station he was asked 
to show his ticket, and refused to do so, but without 
any fraudulent intention. He was summoned for 
breach of the bye-law, and convicted in the amount 
of the fare from the station whence the train started. 

' Dtfson V. L d: X IT. /fy. Co., 7 Q. B. D. 32. 
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The QiiCfu'B Bench Division licM tlic conviction 
wrong on Uic ground that the bye-law was for 
several reflAons invalid ba not being authoriaei] by the 
Act under which it purported to be mtwlo'. 

Now in these instances, and in other raacw whore 
the Courts pronouuco upon the vnlidity of a bye-law 
made by a body (e.g. a railway coiD|^ny or a 
School-board) having powers to make bye-laws 
enforceiiblc by penalties, it is natural to my that 
the Conrta pronounce the bye-lawa valid or in- 
valid. But this is not strictly the case. What tbe 
jiklgrs determine is not that a particular bye-law is 
invalid, for it is not the function of the Courts 
to repcjJ or annul the byc-hiws made by railway 
companies, hut that in a proceeding to recover 
a penalty from X for the breach of a bye-law 
judgment must be given on the basis of the par- 
ticular bye-law being beyond tho power* of the 
company, and therefore invalid. It may indeed be 
thonght that the distinction between annulling a 
bj'c-law and determining a case ujKin tho assumption 
of such bye-law being void is a distinction without a 
ditfcrencc. But this is not sa The distinction is not 
without importince even when dealing with the 
question whether X, who is nlleged to have broken 
a bye-law made by a railway company, is liable to 
pay a 6ne : it is of fin<t-rate importance when th« 
quntion before the Courts is one involving cminder- 

' S^tmfrr* t. S. S. Py. Co., 5 Q. B. D. 4^6. Conjan Btmtktm 
T. //«yk J Q. R. D. i%9. ftMl £. A 4 S. C. ffy. <V v. rMiM>. j 
C r. It. 4>9 ; « C. P. D. (C. A.) iii. 
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NON-SOVEREIGN LAW-MAKING BODIES. 91 

ations of constitutional law, as for example when 
the Privy Council is called upon, as constantly 
Imppens, to determine cases which involve the 
validity or constitutionality of laws made by the 
Dominion Parliament or by one of the provincial 
Parliaments of Canada, The significance however 
of the distinction will become more apparent as we 
proceed with our subject; the matter of consequence 
now is to notice the nature of the distinction, and to 
realise that when a Court in deciding a given case 
considers whether a bye-law is or is not valid, the 
Court docs a different thing from affirming or annul- 
ling the bye-law itself. 

(ii.) Legislative Council of British India. — British csouncii of 
India is goveined by a Legislative Council having in^ii^^ 
very wide powers of legislation. This Council, or as 
it is technically expressed the " Govenior General in 
Council," can pass laws as important as any Acts 
passed by the British Parliament But the authoiity 
of the Council in the way of law-making is as com- 
pletely subordinate to and as much dependent upon 
Acts of Parliament as is the power of the L, & N, W, 
Railway Co. to make bye-lawa 

The legislative powers of the Governor General 
and his Council arise from definite Parliamentarv 

m 

enactments ^ These Acts constitute what mav be 
termed .as regards the Legislative Council the con- 
stitution of India. Now observe, that under these 
Acts the Indian Council is in the strictest sense a 

' 3 & 4 AVill. IV. c. 85, w. 45-48. 51, 5« ; 24 * »5 Vict c. 67, 
^s 16-25; 28 A 29 Vict. c. 17. 
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non-soverci{fii legislative body, and this indepen- 
Icntly of tlio fact thiit tlie lawa or regulations made 
hv the Governor General in Council can be annulled 
or disallowed by the Crown ; and note that the posi- 
tion of the Council exhibits all the marks or notes of 
l^slative subordination. 

Firsi. The Council is bound by a large number of 
ndca which cannot be changed by the Indian legisla- 
tive itself, and which can l>e clmngcd by the superior 
power of tho Imperial Parliament. 

SeconJlif. Tlie Acts themeelvea from which the 
Council derives its authority cannot be changed hy 
the Council, and hence in regard to the Indian 
Icgislntive body form a set of constitutional or fun- 
damental laws which, since they cannot he changed 
by the Council, stand in marked contrast with the 
laws or regulations which the Council is empowered 
to m-\e. Tlicse fundamental rules contain, it must 
lie ndaed, a number of Rpecilic restrictions on the 
suhjccts with regard to which the Council may 
legislate. Thus (lie Governor General in Coundl 
h»9 no power of making UK's which may affect the 
authority of Parliament or any part of the unwritten 
laws or constitution of the United Kingdom Krbcrvoix, 
may depend in any degree the allegiance of any 
person to the Crown of the United Kingdom, or the 
Bovereignty or dominion of the Crown orer any 
part of India'. 

Tfiirdlt/. The Courts in lodta (or in any other part 
of the British Empire] may, when the occasion arisn, 

■ Rrc ■< ft 15 Vicl. e. C7, ». ii. 
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XON-SOVEKEIOX LAW-MAKIXG UODIKS. 9S 

pronounce upon the validity or constitutionality of 
laws made by the Indian Council. 

The Courts treat Acts passed by the Indian Council 
precisely in the same way in which the Queen's 
Bench Division treats the bye-laws of a railway com- 
j)any. No judge in India or elsewhere ever issues a 
decree which declares invalid, annuls, or makes void 
a law or regulation made by the Governor General in 
Council But when any particular case comes before 
the Courts, whether civil or criminal, in which the 
rights or liabilities of any party are affected by the 
legislation of the Indian Council, the Court may have 
to consider and determine with a view to the particu- 
lar case whether such legislation was or was not within 
the legal powers of the Council, which is of course 
the same thing as adjudicating as regards the par- 
ticular case in hand upon the validity or constitu- 
tionaUty of the legislation in question. Thus suppose 
that A'^ is prosecuted for the breach of a law or regu- 
lation passed by the CouncU, and suppose the fact to 
be established past a doubt that X has broken this 
law. The Court before which the proceedings take 
l>lace, which must obviously in the ordinary course 
of things be an Indian Court, may be called upon to 
consider whether the regulation which X has broken 
is within the powers given to the Indian Council by 
the Acts of Parhament making up the Indian con- 
stitution. If the law is within such powers, or in 
other words is constitutional, the Court will by giving 
judgment against A'' give full effect to the law, just 
as effect is given to the bye-law of a railway company 
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by llie tribuniU before wlioin au Dffeiitler is suwl" 
Iironouticing judgment againat blm for Oie jHiijalty. 
If, oti tlie other hand, the IiidiaD Court dcKin th»t 
the regtilution u ultra vire4 or uncoiistitntiunul, thej 
will iffuBO to give effect to it, and treut it as void by 
giving judgment for the defendant on tlic Vuutis of 
the regulation being invalid or having no legal 
exifctciice. Ou this \)oUil the Emprtit v. ButxJi* 
U idost instructive The details of the casa are 
imniateriitl ; the noticeable thing is that the High 
Court held a particuhir legislative oniietnient of the 
Govcnior General in Council to be in excess of the 
authority given to him by the Imperial Parliament 
and therefore invalid, and on this ground entertained 
an appeal from two prisoners which, if the enactment 
had been valid, the Court would admittedly have 
been incompetent to entertain. The Privy Council, 
it is true, held on appeal' that the particular enact- 
ment was within the legal powers of the Council 
and therefore valid, but the duty of the High Court 
of Calcutta to consider whether the legislation of 
the Governor General was or was not constitutional, 
was not questioned by the Privy Council. To look 
at the same thing from another jKtint of view, the 
Courts in India treat the legislation of the Governor 
General in Council in a way utterly diiTerent from 
that lu which any English Court can treat the Acts 
of the Imperial Parliament. An Indiao tribunal 
m^y be called upon to say that on Act passed by 

* 3 lod. L. R. (C«IciitU 8eri«*>, f. 63. 

* ttf$. t. Itmra\ 3 App. Cu. B89. 
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the Govenior General need not be obeyed because 
it is unconstitutional or void. No British Court can 
give judgment, or ever does give judgment, that au 
Act of Parliament need not be obeyed because it 
is unconstitutional. Here, in short, we have the 
essential diSerence between subordinate and sovereign 
legislative power*. 

(iii.) English Colonics with Representative Govern- E^giuk 
\ mtnts. — Many English colonies, and notably Victoria 
(to which country our attention had best for the 
I sake of clearness be confined), possess representar 
tlve assemblies which occupy a somewhat peculiar 
position. 
j The Victorian Parliament exercises throughout Pc 

j the colony all the ordinary powers of a sovereign ^"^^^ 
J ;is.serably such as the Parliament of Great Britain. ^"^ 
j It makes and repeals laws, it puts Ministries in 
])o\ver and dismisses them from office, it controls the 
■ general policy of the Government^ and generaUy 
^ makes its will felt in the transaction of afTaiis after 
. the manner of the Parliament at Westminster. An 
. ordinary observer would, if he looked merely at Uie 
j everj'day proceedings of the legislature which meets 
. at Melbourne, have no reason to pronounce it a whit 
less powerful within its sphere than the Parliament 
of Great Britain. No doubt the assent of the 
Governor is needed in order to turn colonial Bills 
into laws : and further investigation would show 
our enquirer that for the validity of any colonial Act 

' Srt cftpcciallj £mffrtss t. Burak 4' ^^ Singk^ 3 Ind* L. R. 
(Calcatta Series, 1878), 63, 86-89, ^ ^^ jodgiDeot of MarkUj J. 
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there is required, in addition to the assent of the 
Governor, the sanction, either express or implied, of 
the Cro\vn. But these assents are constantly given 
almost as a matter of course, and may be compared 
(though not with abi^lute correctness) to the Crown s 
so-called " veto " or right of refusing assent to BiUs 
which have passed through the Houses of Parliament. 
indt to Yet for all this, when the matter is further looked 
into, the Victorian Parliament (together ^vith other 
colonial legislatures) will be found to be a non- 
sovereign legislative body, and bears decisive marks 
of legislative subordination. The action of the 
Victorian Parliament is restrained by laws which it 
cannot change, and are changeable only by the 
Imperial Parliament ; and further, Victorian Acts, 
even when assented to by the Crown, are liable to 
be treated by the Courts in Victoria and elsewhere 
throughout the British dominions as void or un- 
constitutional, on the ground of their coming into 
conflict w^ith laws of the Imperial Parliament, which 
the Victorian legislature has no authority to touch. 

Tliat this is so becomes apparent the moment we 
realise the exact relation between colonial and 
Imperial laws. The matter is worth some little 
examination, both for its own sake and for the sake 
of the light it throws on the sovereignty of Parlia- 
ment 

The charter of colonial legislative independence is 
" an Act to remove doubts as to the validity of 
colonial laws," known as the ** Colonial Laws Act 
1865." 
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This statute seeros (oddly enough) to have passed Cbionitti 
through Parliament without discussion ; but it per- ^3^ 
nianently defines and greatly extends the authority 
of colonial legislatures, and its main provifiions are 
of such importance as to deserve verbal citation : — 

'* Sea 2. Any colonial law which is or shall be in 
" any respect repugnant to the proviaons of any Ax^ 
"of Parliament extending to the colony to which 
" such law may relate, or repugnant to any order or 
" regulation made under authority of such Act of 
'' Parliament, or having in the colony the force and 
"cfTect of such Act, shall be read subject to such 
''Act, order, or regulation, and shall, to the extent 
"of such repugnancy, but not otherwise, be and 
" remain absolutely void and inoperative. 

" 3. No colonial law shall be or be deemed to have 
"been void or inoperative on the ground of repug- 
" nancy to the law of England, unless the same 
" shall be repugnant to the provisions of some such 
"Act of Parliament, order, or regulation as afore- 
"said. 

" 4. No colonial law, passed with the concurrence 
" of or assented to by the Governor of any colony, or 
"to be hereafter so passed or assented to, shall be 
" or be deemed to have been void or inoperative, by 
" reason only of any instructions with reference to 
"such law or the subject thereof which may have 
*' l»een given to such Governor by or on behalf of 
*' Her Majesty, by any instrument other than the 
"letters patent or instniment authorizing such 
" Governor to conctir in passing or to assent to laws » 

H 
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98 COMPAEISON BETWEEN PAELIAMEXT AND 

" for the peace, order, and good government of such 
colony, even though such instructions may be re- 
ferred to in such letters patent or last-mentioned 
'' instrument. 

"5. Every colonial legislature shall have, and be 
" deemed at all times to have had, full power within 
" its jurisdiction to establish courts of judicature, and 
*' to abolish and reconstitute the same, and to alter the 
** constitution thereof, and to make provision for the 
•* administration of justice therein ; and every repre- 
sentative legislature shall, in respect to the colony 
under its jurisdiction, have, and be deemed at all times 
to have had, full power to make laws respecting the 
" constitution, powers, and procedure of such legis- 
" lature ; provided that such laws shall have been 
passed in such manner and form as may from time 
to time be required by any Act of Parliament, 
letters patent, order in council, or colonial law for 
" the time being in force in the said colony \" 

From these sections one may fix with something 
like precision the legal limits to the legislative 
authority possessed by a colonial legislature. 

The Victorian Parliament may make laws opposed 
to the English common law, and such laws (on 
receiving the required assents) are perfectly valid. 

Thus a Victorian Act which changed the common 
law rules as to the descent of property, which gave 
the Governor authority to forbid public meetings, or 
which abolished trial by jury, might be inexpedient 
or unjust, but would be a perfectly valid law, and 

' 28 & 29 Vict c. 63, tf. 2-5. 
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the Governor General need not be obeyed because 
it is unconstitutional or void. No British Court can 
give judgment, or ever does give judgment, tliat au 
Act of Parliament need not be obeyed because it 
is unconstitutional. Here, in short, we have the 
essential difference between subordinate and sovereign 
legislative power*. 

(iii.) Englisk Colonics with Representative Govern- Engiuh 
ments. — Many English colonies, and notably Victoria ^ ^ 
(to which country our attention had best for the 
sake of clearness be confined), possess representa- 
tive assemblies which occupy a somewhat peculiar 
position. 

The Victorian Parliament exercises throughout Power* 
tlie colony all the ordinary powers of a sovereign ^^lonui 
as.serably such as the Parliament of Great Britain. i*»«^»»- 
It makes and repeals laws, it puts Ministries in 
power and dismisses them from oflSce, it controls the 
general policy of the Government^ and generally 
makes its will felt in the transaction of afTaiis after 
the manner of the Parliament at Westminster. An 
ordinary observer would, if he looked merely at the 
everyday proceedings of the legislature which meets 
at Melbourne, have no reason to pronounce it a whit 
less powerful within its sphere than the Parliament 
of Great Britain. No doubt the assent of the 
Governor is needed in order to turn colonial Bills 
luto laws : and further investigation would show 
our enquirer that for the validity of any colonial Act 

See especially Emprtu v. Burdh ^' Bo^ Sing\ 3 Ind. L. R. 
(Calcutta Series, 1878), 63, 86-89. ^or the judgment of Markby J. 
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tliure U required, in addition to the assent of the 
Governor, tlio sanction, eitlier express or implied, of 
the Crown. But these assents are constantly given 
almost as a matter of course, and may be compared 
(though not with absolute orrcctncss) to the Crown's 
ao-called " veto " or right of refusing osijcnt to BilU 
whi<h have passed through the Houses of Parliament. 

Yet for oil this, when the matter is further looked 
into, the Victorian Parluimcnt (together with other 
colonial legisUitures) will bo found to bo a non- 
sovereign legislative body, and Wars decisive marks 
of legislative subordination. The action of the 
Victorian Parliament is restrained by laws which it 
cannot change, and arc changeable only by the 
Imperial Parliament ; and further, Victorian Acts, 
even when assented to by the Crown, are liable to 
be treated by the Courts in Victoria and elsewhere 
throughout the British dominions as void or un- 
con-stitutional, on the ground of their coming into 
conflict with laws of the Imperial Parliament, which 
the Victoriun legislature has no authority to touch. 

That this is so becomes apparent the moment we 
realise the exact relation between colonial and 
Imperial laws. The matter is worth some little 
examination, both for its own sake and for the sake 
of the light it throws on the sovereignty of Parlia- 
ment 

The charter of colonial legislative independence is 
"an Act to remove doubts as to the validity of 
colonial laws," known as the " Colonial Laws Act 
1865." 
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c. 55. One might therefore expect tlmt the Vic-b«*'eo^ 
torian Parliament would exhibit that *'mark of^wvOM 
subordination" which consists in the inability of aJS?***^ 
legislative body to change fundamental or consti- 
tutional laws, or (what is the same thing) in the 
clearly drawn distinction between ordinary laws 
which the legislature can change and laws of the 
constitution which it cannot change, at any rate 
when acting in its ordinary legislative character. 

But this anticipation is hardly borne out by an 
examination into the Acts creating the Victorian 
constitution. A comparison of the Colonial Laws 
Act, 1865, 8- 5 ^^^^ 18 & 19 Vict c 55, Sched. 
I, sect. 60, shows that the Parliament of Victoria 
can chancre the articles of the constitution. This 
power, derived as it is from an imperial statute, is 
of course in no way inconsistent with the legal 
sovereignty of the Imperial Parliament. Though, 
further, a Victorian law may alter the articles of 
the constitution, that law must in some cases be 
passed in a manner different from the mode in which 
other laws are passed. The Victorian constitution 
does contain a faint recognition of the difference 
between fundamental and other laws. Still the 
recognition is so very faint that one may fairly 
assert that the Victorian Parliament (in common 
with many other colonial legislative assemblies) is, 
though a subordinate, yet at once a legislaUva 
and a constituent assembly*. It is a "subordinate" 
at^sembly because its powers are limited by the legis* 

* Se«p. Si.tffUc 
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" for tJie peace, order, and good govcmrnent of BUct 
"oolony, evcD though rucIi instructions may be rc- 
" ferret! to in Buch letters patent or last-mcutlonoc! 
" iostrument. 

" 5. Every colonial legislature shall have, and be 
" deemed at all times to have had, full power within 
"iUjuiisdictioD to etitablieh courts of judicature, and 
" to aboliiih aud reconstitute the same, and to alter the 
** constitution thereof, and to make provision for the 
" admiuistratioQ of justice therein ; and every repro- 
" Bcntative legislature shall, in respect to the colony 
" under its jurisdiction, have,and be deemed at all times 
" to ha\e had, full power to make laws respecting the 
" constitution, poweni, and procedure of such l^is- 
" lature ; provided that such laws shall have been 
" passed in such manner and form as may from time 
" to time bo required by any Act of Parliament, 
"letters patent, order in council, or colonial law for 
" tlic time being in force in the said colony'." 

From these sections one may fix with something 
like precision the legal limits to the legislative 
Kuthority possessed by a colonial legislature. 

The Victorian Parliament may make laws oppofcd 
to the English common law, and such laws (ou 
receiving the required assents) are perfectly valid. 

Thug a Victorian Act which changed the common 
Uw rules OB to the descent of property, which gav« 
the Governor authority to forbid public meetings, or 
which abolished trial by jury, might bo iuoxpedicut 
or i^ust^ but would be a pc-rfcclly valid Uw, and 
* iS t >9 VicL e. 65. «. >-s> 




...■> .-^■. .A ■»: — ■ ^■M^\^'^A\^^^:4Lumd.4l^^^»LJMiLMLlLjJti^itii..ii^s£aikmtm^lm 



NOX-SOVEREIGN LAW-MAKING BODIES. 97 

TliLs statute seems (oddly enough) to have passed oaonud 
through Parliament without discussion; but it per-^g^* 
nianently defines and greatly extends the authority 
of colonial legislatures, and its main provisions are 
of such importance as to deserve verbal citation : — 

" Sec. 2. Any colonial law which is or shall be in 
" any respect repugnant to the provisions of any Act 
"of Parliament extending to the colony to which 
" such law may relate, or repugnant to any order or 
" regulation made under authority of such Act of 
" Parliament, or having in the colony the force and 
"effect of such Act, shall be read subject to such 
"Act, order, or regulation, and shall, to the extent 
"of such repugnancy, but not otherwise, be and 
" remain absolutely void and inoperative. 

" 3. No colonial law shall be or be deemed to have 
"been void or inoperative on the ground of repug- 
" nancy to the law of England, unless the same 
" shall be repugnant to the provisions of some such 
"Act of Parliament, order, or regulation as afore* 
" said. 

" 4. No colonial law, passed with the concurrence 
"of or assented to by the Governor of any colony, or 
"to be hereafter so passed or assented to, shall be 
" or be deemed to have been void or inoperative, by 
" reason only of any instructions with reference to 
"such law or the subject thereof which may have 
" l>ecn given to such Governor by or on behalf of 
" Her Majesty, by any instrument other than the 
"letters patent or instrument authorizing such 
"Governor to concur in passing or to assent to laws •• 

H 
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" for the peace, order, and good govemrDeut of sucli 
" colony, even though such iiifltxuctious may be re- 
" fciTod to in such letters pntent or laat-monlioned 
" tDstrameot. 

"5. Et«7 colonial legislature shall have, and be 
" deemed at all times to have had, full powt-r within 
" ita jurisdiction to cstabliEli courts of judicature, and 
" to abolish aud reconstitute the same, and to alter the 
" constitution thereof, and to make provision for the 
"adminietratioD of justice therein; and every rcpre- 
"sentative legislature shall, in respect to the colony 
" under its jurisdiction, have, and be deemed at all times 
" to have had, full power to make laws respecting tJia 
"constitution, powers, and procedure of such legia- 
"lature; provided thai such laws shall havo been 
" passed in such manner and form as may from time 
" to time be recpiired by any Act of Parliament, 
"letters pateut, ortler in council, or colonial luw for 
" the time being in force in the said colony '." 

From these sections one may Sx with somelliing 
like precision the legal limits to the legisIatlT* 
authority possessed by a colonial legislature. 

The Victorian Farliameni may make laws opposed 
to the English common law, and soch laws (on 
receiving the required assents) are perfectly valid. 

Thus a Victorian Act which changed the oommoo 
law rules as to the descent of property, which gave 
the Governor authority to forbid public ineetingii. or 
which abolished trial by jury, might be inexpedient 
or \^njnBt> but would be a perfectly wSid law, and 
' >8 Jt }( Vict. e. $i, m. t-$. 




Mii^ »>^ >»-*^ 



< I IT v-^--- ^■'•-''■'^-"'^■"-^'- ■>f^tiii*s^^^H'-i.^t^M.:iLs:i:i^saKLi^,ij^JiJkakM^i:Km^j,^^^^ 



XOX-SOVEREIGN LAW-MAKING BODIES. 99 

would be recognised as such by every tribunal 
throughout the British Empire*. 

The Victoriau Parliament, on the other hand, 
cannot make any laws inconsistent with any Act of 
Parliament or with any part of an Act of Parlia- 
ment intended by the Imperial Parliament to apply 
to Victoria. 

Suppose, for example, that the British Parliament 
were to pass an Act providing a special mode of trial 
in Victoria for particular classes of offences committed 
there, no enactment of the colonial Parliament which 
advised that such offences should be tried otherwise 
than as directed by the imperial statute would be of 
any legal effect. So again, no Victorian Act would 
be valid which legalised the slave trade in the face 
of 5 Geo. IV. c. 113, which prohibita slave trading 
throughout the British dominions; nor would Acts 
passed by the Victorian Parliament be valid which 
repenlcd or invalidated several provisions of the 
^ferchant Shipping Acts meant to apply to the 
colonies, or which deprived a discharge under the 
Engliah Bankruptcy Act of the effect which in virtue 
of the imperial statute it has as a release from debts 
contracted in any part whatever of the British 
dominions. No colonial legislature, in short, can 
override imperial legislation which is intended to 
apply to the colonies. ^Vllethe^ the intention be 
expressed in so many words, or be apparent only 
from the general scope and nature of the enactment, 

* AEsuming of course that such Acts are Dot inconsistent with 
f»Hy impcriAl statute applying to Victoria. 

H 2 
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U iinmaterial. Once establish Uiat an impcml law 
is intondeJ to apply to Victoria, and the consequence 
foDo^ra t!iat any Victorian enactment which con- 
Xr tnkvcncs that law is invalid and unconstitution&l'. 
Afltt tt Hcnco tlic Courts in Victoria, as also in the rest 

[J. — of the British douiinioDB, may be called upon to 
■^'^^P^ at^judicate upon the ^-alidjty or constitutionaJily 
•■M *» of any Act of the Victorian PariiamcnL For if a 
Victorian law really contradicts the provisions of 
an Act of Parliament extending to Viotorin, do 
Court throughout tlto British domiuionscotild legally, 
it is clear, give cflect to the Victorian enactment. 
This is an inevitable result of the legislative sover- 
i;ignty uxercised by tlic Imperiid Parliament. In 
the supposed case the Victorian Parliament com- 
mands the judges to act in a particular manner, 
and the Imperial Parliament commands them to 
act in another manner. Of those two commands 
the ofdcr of thu Imperial Parliament is the ono 
which must bo obeyed. This is the very meaning 
of Parliamentary sovereignty. Wicnever. tlierefore, it 
is alleged that any enactment of the Victorian Parlia- 
ment is repugnant to the provirions of any Act of Par- 
liameut extending to the colony, the tribunal befora 
which the objection Js raised must pronounce upon the 
validity or constitutionality of the colonial law. 
C''"^"' The constitution of ^^ctoria is created by and 
wMtMf depends upon the Act of Parliament 18 & 19 Vict. 

* 8m Tarrinf, Lau Sdatinf to At Ctltniat, pp. 19-S4, tar • 
lul of imparial fUlutf* whicli rvlalt la lli« toloiUM La gvMral, 
swl whicli tlirrvfor* do f«liMiial hf ■•latiott n» rmttntntt. 
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c. 55. One might therefore expect that the Vic-be»s 
torian Parliament would exhibit that "mark of^gwei 
subordination" which consists in the inability of a|^^ 
legislative body to change fundamental or consti- 
tutional laws, or (what is the same thing) in the 
clearly drawn distinction between ordinary laws 
which the legislature can change and laws of the 
constitution which it cannot change, at any rate 
when acting in its ordinary le^slative character. 

But this anticipation is hardly borne out by an 
examination into the Acts creating the Victorian 
constitution. A comparison of the Colonial Laws 
Act, 1865, s. 5 with 18 & 19 Vict c. 55, Sched. 
I, sect. 60, shows that the Parliament of Victoria 
can change the articles of the constitution. This 
power, derived as it is from an imperial statute, is 
of course in no way inconsistent with the legal 
sovereignty of the Imperial Parliament. Though, 
further, a Victorian law may alter the articles of 
the constitution, that law must in some cases be 
passed in a manner different from the mode in which 
other laws are passed. The Victorian constitution 
does contain a faint recognition of the difference 
between fundamental and other laws. Still the 
recognition is so very faint that one may fairly 
assert that the Victorian Parliament (in common 
with many other colonial legislative assemblies) is^ 
though a subordinate, yet at once a legislative 
and a constituent assembly*. It is a "subordinate" 
assembly because its powers are limited by the legis* 

' See p. 81, ante. 
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lation of tlie Impcrint Parliament ; it is n " con- 
Btituent" assembly nince it can change tlie nrticles 
of tlic Victorian constitutioD. 
t The authority of the Victorian Parliament to 
change the nrticka of the Victorian constitution 
is from several points of view worth notice. 

We have here a decisive proof that there is no 
necessary connection between the written cliaractor 
and the immufaibility of a constitution. The Vic- 
torian constitution is to he found in a written docu- 
ment : it is a statutory enactment. Yet tlie nrticles 
of this constitutional statute can be clianged hy the 
Parliament which it creates, and changed in almost 
though not absolutely in the same manner as any 
other law. This may seem an obvious matter 
enough, but writers of eminence so often use lan- 
guage which implies or suggests that the character 
of a law is changed by its being expressed in the 
form of a fitatutc as to make it worth while noting 
that a statutory constitution need not be in any 
Eense an immutable constitution. The readiness 
again with which the English Parliament has con- 
cealed constituent powers to colonial legislatures 
shows how little hold is exercised over Englishmen by 
that distinction between fundamental and non-fun- 
damenta) laws which runs thmiigh almost all tho 
constitutiona not only of the Continent hut also of 
America. Tlic explanation appears to be that id 
Kngland we have long been accustomed to consider 
Parliament as cajiablc of changing one kind of law 
with as much case as nnothcr. Ilencc when English 
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c. 55. One might therefore expect that the Vic-be»«c 
torian Parliament would exhibit that "mark ofagweV 
subordination" which consists in the inability of a^J^ 
legislative body to change fundamental or consti- 
tutional laws, or (what is the same thing) in the 
clearly drawn distinction between ordinary laws 
which the legislature can change and laws of the 
constitution which it cannot change, at any rate 
when acting in its ordinary le^slative character. 

But this anticipation is hardly borne out by an 
examination into the Acts creating the Victorian 
constitution. A comparison of the Colonial Laws 
Act, 1865, s. 5 with 18 & 19 Vict c. 55, Sched. 
I, sect, 60, shows that the Parliament of Victoria 
can change the articles of the constitution. This 
power, derived as it is from an imperial statute, is 
of course in no way inconsistent with the legal 
sovereignty of the Imperial Parliament. Though, 
further, a Victorian law may alter the articles of 
the constitution, that law must in some cases be 
passed in a manner different from the mode in which 
other laws are passed. The Victorian constitution 
does contain a faint recognition of the difference 
between fundamental and other laws. Still the 
recognition is so very faint that one may fairly 
assert that the Victorian Parliament (in common 
with many other colonial legislative assemblies) is^ 
though a subordinate, yet at once a legislative 
and a constituent assembly*. It is a "subordinate" 
assembly because its powers are limited by the legis* 

' See p. 81, anU. 
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laiion of tlie Imperial Pnritament; it is a "con- 
stituent" assembly Hince it can change the »rticlcs 
of the Victorian conEtitiition. 
' The authority of tlie Victorian Pariianient to 
change the articlcB of the Victorian constitutjon 
is from several points of view worth notice. 

We have here a decisive proof that there is no 
necessary connection between the written cltaraoter 
and the imrautabiHty of a constitution. The Vic- 
torian constitution is to be found In a written docu- 
ment ; it is a statutory enactment. Yet tbe articles 
of thia constitutional statute can be changed by the 
Parliament which it creates, and changed in almost 
though not absolutely in the same manner as any 
other law. Tliis may seem an obvious matter 
enough, but writers of eminence eo often use lan- 
gnage wliich implies or suggests that the character 
of a law is changed by its being expressed in tlie 
form of a statute as to make it worth while noting 
that a statutory constitution need not be in any 
sense an immutable constitution. The readiness 
again with which the English Parliament hag con- 
ceded constituent powers to colonial legistitures 
shows how little hold is exercised over Englishmen by 
that distinction between fundamental and non-fun- 
damental laws which runs through almost all tbfl 
constitutions not only of the Continent but also of 
America. Tlie explanation appears to be that in 
Knglaod we have long been accustomed to consider 
Parliament as capable of changing one kind of law 
with AS much ease as another. Hence when English 
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statesmen gave Parliamentary government to the 
colonies, they almost as a matter of course bestowed 
upon colonial legislatures authority to deal with 
every law, whether constitutional or not, which 
affected the colony, subject of course to the proviso, 
rather implied than expressed, that this power 
should not be used in a way inconsistent with the 
supremacy of the British Parliament. The colonial 
legislatures, in short, are within their own sphere 
copies of the Imperial Parliament. They are within 
their own sphere sovereign bodies; but their freedom 
of action is controlled by their subordination to the 
Parliament of Great Britain. 

The question may naturally be asked how the How 
large amount of colonial liberty conceded to countries ^^ 
like Victoria has been legally reconciled with Im- imp«Hiii 

• I A And oolo> 

penal sovereignty ? nui Ugu- 

Tlie enquiry lies a little outside our subject, but w^*^^^ 
not really foreign to it, and well deserves an answer. 
Nor is the reply hard to find if we keep in mind the 
true nature of the difficulty which needs explanation. 
The problem is not to determine what are the 
means by which the English government keeps the 
colonies in subjection, or maintains the political 
sovereignty of Great Britain. This is a matter of 
politics with which these lectures have no concem. 

The question to be answered is how (assuming 
the law to be obeyed throughout the whole of the 
British Empire) colonial legislative freedom is made 
compatible with the legislative sovereignty of Par- 
liament ? How are the British Parliament and the 
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colonial legislatures prevented from encroaching on 
each otlicr's spheres T 

No one will tltink this enquiry noedleFS who re- 
marks that in confederations Biich as the United 
States or the Canadinn Dominion the Courts are 
constantly occupied in determining the boundaries 
which divide the legislative authority of the Central 
Government from that of the State Legislatures. 
ITie assertion may sound paradoxicsd, but is never- 
n*«i«v tfacless strictly true, that the acknowledged legal 
jI ^^ supremacy of Parliament is one main cause of the 
^^J*- wide power of legislation allowed tn colonial as- 
Berabliea. The constitutioDs of the colonies depend 
directly or indirectly upon imperial statutes. No 
lawyer questions that Parliament could legally abo- 
lish any colonial constitution, or that Parliament can - 
at any moment legislate for the colonies and repeal 
or override any colonial law whatever. Parliament 
moreover constantly does pass Acts affecting the 
colonies, and the colonial * no less than the English 
Courts completely admit the principle that a statute 
of the Imperial Parliament binds any part of the 
British dominions to which the statute is meant to 
apply. But when once this is admitted, it becomes 
obvious that there is little necessity for deBning 
or limiting the sphere of colonial legislation. If 
an Act of the Victorian Parliament contravenes ao 
imperial statute, it is for legal purposes void ; and 
if an Act of the Victorian Parliament, though not 
infringing upon any atatnte, is so opposed to the 
» Bm Todd, Par^iawtintttrg O'.venwtutt, pp. 16^-191. 
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En^T^lisli Ministry think ought for the sake of impe- 
rial interests to be negatived can, though passed 
bv the Victorian or other colonial legislature, come 
finally into force. The home government is certain 
to negative or disallow any colonial law which either . 
ill letter or in spirit is repugnant to Parliamentary 
legislation, and a large number of Acts can be given 
which on one ground or another have been either 
not assented to or disallowed bv the Crown. In 
iS68 the Crown refused assent to a Canadian Act 
reducing the salary of the Governor General*. In 
1S72 the Crown refused assent to a Canadian Copy- 
right Act because certain parts of it conflicted with 
imperial legislation. In 1873 a Canadian Act was 
disallowed as being contrary to the express terms of 
the British North America Act, 1868 ; and on similar 
grounds in 1878 a Canadian Shipping Act was dis- 
allowed ^ So again the Crown has in effect passed 
a veto upon Australian Acts for checking Cliinese 
immigration. And Acts passed by colonial legislsr 
tures allowing divorce on the ground of the hus- 
bands adultery and legalising marriage with a 
deceased wife's sister have (though not consistently 
with the general tenour of our colonial policy) been 
disallowed by the Crown, that is in effect by the 
home government. 

Tlie general answer therefore to the enquiry, how 
colonial liberty of legislation is made legally recon- 
cilable with imperial sovereignty, is that the complete 
recognition of the supremacy of Parliament obviates 

' Sre Todd, p. 144. « See Todd, pp. 147, 15a 
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the nccosaihjr for carefully limiting the authority 
of colonial legislatures, and that the home govom- 
ment, who in effect represent Parliament, retain hy 
. the use of the Crown's veto the power of preventing 

I the ocCTirrence of conflicts between colonial and im- 

' perial laws. To this it must be added that imperial 

treaties legally bind the colonies, and that the " treaty- 
making power," to use an American cxprcsfiion, resides 
in the Crown, and is therefore cxcrei.<icd hy the home 
Government in accordance with the wishes of the 
Houses of Parliament, or more strictly of the Hou«o 
of Commons, whilst the authority to make trcAtlcs 
is, except where expressly allowed by Act of Parlia- 
ment, not possessed by any colonial government*. 
ivHcyrf Any one however who wislies justly to appreciate 
Zj^ the nature and the extent of the control exerted by 
•^"^ Great Britain over colonial legislation should keep 
ntwo points carefully in mind. The tendency, in the 
'' first place, of the imperial government Is as a matter 
of policy to inlerfcre less and less with the action of 
the colonics, whether in the way of law-making or 
otherwise. Colonial Acti, in the Fccond place, even 
when finally assented to by the Crown are, oa already 
pointed out, invalid if repugnant to an Art of Par- 
liament applying to the colony. The imperial policy 
therefore of non-intervention in the local aSaira cX 
British dppcn<Ioncios ronibinos with the supreme 
legislative atithority of the Imperial Parliament to 
render encroachments by the British Parliament on 

* Sm Todd, ParUamttttaiy Govemmtid im On BriiiA C^Umim, 
pp. 14< >9«. 
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the Sphere of colonial legislatiou or bj oolouial 
Parliaments on the doinaiu of imperial legislation 
of rare occurrence. 

(11.) Foreign Non-sovereign LegislatureB. 

We perceive without difficulty that the Parlia-N«n- 
luents of even those colonies, such as the Dominion jcgida. 
of Canada, which are most nearly independent states J^^J^ 
are not in reality sovereign legislatures. This is"***" 
easily seen, beciiuse the sovereign Parliament of 
Great Britain, which legislates for the whole British 
Empire, is visible in the background, and because the 
colonics, however large their practical freedom of 
action, do not act as independent powers in relation 
to foreign states ; the Parliament of a dependency 
cannot itself be a sovereign body. It is harder for 
Englishmen to realise that the legislative assembly 
of an independent nation may not be a sovereign 
assembly. Our political habits of thought indeed are 
so based upon the assumption of Parliamentary om- 
iiiputence, that the position of a Parliament which 
re]irescnts an independent nation and yet is not 
itself a sovereign power is apt to appear to us ex- 
ceptional or anomaloua Yet whoever examines the 
ojnstitutions of civilised countries will find that the 
legislative assemblies of great nations are or have 
been in many cases legislative without being con- 
stituent bodies. To determine in any ^ven case 
whether a foreign legislature be a sovereign power 
^r not we must examine the constitution of the 
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state to which it helongs, and asccrtnin wlicthcr Uie 
logt<ilatiiro whose position is in question heara any 
of tho mnrks of Bulionlination. Such an invcstign- 
tion will in many or in most insUmccs show that aii 
ftjiparently sovereign assemUy is in reality a non- 
eovcrcigii law-making body. 

France has within tho lost hundred years mad« 
triflt of at least nixtcen constitutioos '. 

Tliese various formic of govenimeiit have amidst uU 
their dificrences possessed in general one conunoa 
feature. Thoy liavo most of them hoen basod upon 
the recognition of an etsentinl di»tinctioa between 
constitntional or "fundamental" laws intended to 
be either immutable or changeable only with great 
difficulty, and "ordinary" laws which coidd be 
changed by the ordinary logislaturc in the common 
course of legi(Oation. Hence under the coiiittitu- 
tions which France has from time to timo adopted 
tho common Parliameut or legislative body lias not 
been a sovereign legislature. 

The constitutional monarchy of Lotus Philippe, in 
outward appearance at least, was modelled on the 
constitutional monarchy of England. In tho Charter 
not a word could be found which expressly 
limits tho logiiilative authority posscsficd by tbe 
Crown and the two Chambers, and to an Eoglishtnao 
it u'ould eecm certainly argunhte that onder tb* 
Orleans dynasty tho Parliament was poesened of 
sovereignty. This however was not the view to- 

■ DemombjTDM, Lt* Coiuiilitiiotu Simph»Kt$, u. (lod •dh.), 
pp. 1-5. 
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the sphere of colonial Icgislatiou or by oolouial 
Parliaments on the domaiu of imperial legislation 
of rare occurrence. 

(11.) Foreign Non-sovereign Legislatures. 

We perceive without difficulty that the Parlia- Non- 
meuts of even those colonies, such as the Dominion icgidi^ 
of Canada, which are most nearly independent states ^'^'J 
are not in reality sovereign legislatures. This is^^^^* 
easily seen, because the sovereign Parliament of 
Great Britain, which legislates for the whole British 
Empire, is visible in the background, and because the 
colonics, however large their practical freedom of 
action, do not act as independent powers in relation 
to foreign states ; the Parliament of a dependency 
caiuiot itself be a sovereign body. It is harder for 
Englishmen to realise that the legislative assembly 
of an independent nation may not be a sovereign 
assembly. Our political habits of thought indeed are 
so based upon the assumption of Parliamentary om- 
nipotence, that the position of a Parliament which 
rei)rescnts an independent nation and yet is not 
itself a sovereign power is apt to appear to ub ex- 
ceptional or anomalous. Yet whoever examines the 
constitutions of civilised coimtries will find that the 
legislative assemblies of great nations are or have 
been in many cases legislative without being con- 
stituent bodies. To determine in any ^ven case 
^vhether a foreign legislature be a sovereign power 
or not we must examine the constitution of the 
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slato to which it heloDgs, and ascertain whether tlie 
legislature whose position is in question beam any 
of the marks of subordination. Such an investiga- 
tion will in many or in most inBtuiiccs show tlint nn 
ujipareDllj sovereign ansemUy is in reality a nou- 
eovcrcigu law-making body. 
»• Fnknce has within the Ust liundred years miule 
trial of at least sixteen constitutions*. 

These various forms of government have amidst till 
their differences possci^sed in general one coinmoa 
feature. TLey have most of tlicm been based upon 
the rocognition of an essential distinction between 
conntitutional or " fundamental " laws intended to 
be either immutable or changeable only u-ith great 
difficidty, and " ordinary " laws which could be 
changed by the ordinary IcgiMlaturc in the common 
course of legislation. Hence under the constitu- 
tions which France has from time to time adopted 
the common Parliament or legislative body has not 
been a sovereign l^slature. 
i«- The constitutional monarchy of Louis Philippe, in 
.,4, outward appearance at least, was modelled on the 
constitutional monarchy of England. In the Charter 
not a word could be found which expressly 
limits the h-gislative authority potseessed by the 
Crown and the two Chambers, and to an Englishmao 
it would seem certainly arguable that under the 
Orleans dynasty the Parliament was poeseesed of 
sovereignty. This however was not the view ao- 

■ DemombfDM, Lu CotulitMtioiu JlMrvj>ft»nt», u. (tnd adit), 
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cepted among French lawyers. The "immutability 
" of the Constitution of France,*' writes De Tocqueville 
in 1840, "is a necessary consequence of the laws of 

" tliat country As the King, the Peers, and 

** the Deputies, all derive their authority from the 
" Constitution, these three powers united cannot alter 
" a law by virtue of which alone they govern. Out 
"of the pale of the Constitution they are nothing: 
"where, then, could they take their stand to effect* 
"a change in its provisions? The alternative is 
" clear : either their efforts are powerless against the 
" Charter, which continues to exist in spite of them, 
" in which case they only reign in the name of the 
" Charter ; or they succeed in changing the Charter, 
"and then the law by which they existed being 
"annulled, they themselves cease to exist. By de- 
"stroying the Charter, they destroy themselves. 
" This is much more evident in the laws of 1830 than 
"in those of 18 14. In 18 14 the royal prerogative 
" took its stand above and beyond the Constitution ; 
"but in 1830 it was avowedly created by, and de- 
" pendent on, the Constitution. A part therefore of 
'' the French Constitution is immutable, because it is 
" united to the destiny of a family; and the body of 
"the Constitution is equally immutable, because 
" there appear to be no legal means of changing it. 
"These remarks are not applicable to England. 
" That country having no written Constitution, who 
"can assert when its Constitution is changed*?" 

* De Tocqueville, Democrucy in America^ ii. (translation), App. 
1*P' 322, 323. (Euvrti CamjjiHei, i. p. 311. 



UZ COMPAHISOX EET\TEEN PABLUMENT AUD 

De Tocqueville's reasoning may not carry con- 
viction to an Englishman, but the wealiness of lib 
urgamcnt is of itself strong evidence of the hoM on 
French opinion of the doctrine which it is intended 
to support, nanicly that Parliamentary sovereignty 
was nota recognised part of French constitutioualisin. 
The dogma which is so naturally absented to by 
Englishmen contradicts that idea of the casential 
difference between constitutional and other laws 
which appears to have a Brm hold on most foreign 
atatesmen and legiehitors. 

The Republic of 1848 expressly recognised this 
distinction ; no single article of the constitution pro- 
claimed on 4th November, 1848, could be changed 
in the same way as an ordinary law. The legislative 
apKcmbly sat for three years. In the last year of it« 
existenre.and then only, it could by a majority of three- 
fourths, and not otherwise, convoke a constituent 
body with authority to modify the constitution. This 
constituent and sovereign assembly differed in num- 
bers, and otherwise, from the ordinary non-sovereign 
legislature. 

The National Assembly of the existing Bepabltc 
exerts more direct authority than the English Houses 
of Parliament ; for the French Chamber of Deputies 
exercises more immediate influence on the appoint- 
ment of Ministers and assumes a larger share in the 
executive functions of government than doe* our 
House of Commons. The President, moreover, does 
not possess even a theoretical right of veto. For all 
this, however, the French ParliniQent is not a sora- 
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reign assembly, but is bound by the laws of the 
constitution in a way in which no law binds our - 
Parliament. The articles of the constitution, or 
'* fundamental laws," stand in a totally different 
position from the ordinary law of the land. Under 
article 8 of the constitution, no one of these funda- 
mental enactments can be legally changed otherwise 
than subject to the following provisions: — 

" 8. Le8 Cliamhres auront le droit, par dilibirations 
" scpareeSf prises dans chacune d la majority ahsolue 
" des voix^ soit 8j>ontandvient, soit sur la demande du 
"President de la Ilipublique, de declarer qvLtl y a 
" lieu de rSviser les lois constitiUionnelles. — Ajprbs que 
'' cliacune des deux Chavibres aura pris cette r&o- 
''lution, elles se rdunirorU en Assemblie nationale 
''pour proceder d la revision. — Les dMibdrations 
'' portant rdvision des lois constitutionnelles en tout 
"oM en partie, devront etre prises d la majoritd 
"alsohie des viemlres composant TAsseniblSe na-^ 
''iionale\\^ 

Supfeme legislative power is therefore under the 
Republic vested not in the ordinary Parliament of 
two Cliambers, but in a " national assembly," or con- 
gress, composed of the Chamber of Deputies and the 
Senate sitting together. 

The various constitutions, in short, of France, DicUBctioa 
which are in this respect fair types of continental i^^uT 

' Plouard, Lu CorutituUom Franfaiies, p. aSo. See La Cfn^ 
9titut{on Fran^aise de 1875, par MM. Alphonse Bard et Bobiqoei 
(md edit.), p. 374. 

I 
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polities', exhibit, as compared with the cxpnnsivc- 
nesa or "flexibility" of English institutioDS, that 
characteristic which may be conveniently dcscrilicd 
as " rigidity." 

And here it is worth while, with a view to under- 
stouding the constitution of our own country, to make 
perfectly clear to oiiraolves the <listinction already 
refo-rcd to between a " flexible " and a " rigid " con- 
stitution. 

A " flexible " constitution is one uudur which every 
law of every description can legally be changed witJi 
the earoe ease and in the same manner by one and 
the Eame body. The "flexibility" of our constitu- 
tion consists in the right of the Crown and the two 
Houses to modify or repeal any law \vhatever ; they 
can alter the succession to the Crown or repeal the 
Acts of Union in the same manner in which they 
can pass an Act enabling a company to make a new 
railway from Oxford to London. With us, laws 
therefore are called constitutional, because they 
refer to subjects supposed to aflect the fundamental 
institutions of the state, and not because they are 



* No coDititatioD bettor meriti itndj in this m in other r^ 
•pecti Uua the coiutitutioD of Bvlginm. Tloagh formed aAcr the 
English mode), it njccia or omiti the priociple of PtrliuDeDtarr 
•orercignlj. The ordinary Pirliaroeot cannot change uijthing in 
the cmttilntion ; it U ■ legitlaliTe, not » conftitncnt body; it e«a 
declare that there i« rearon for cliangiog a poriicolar cwulitntional 
pnmaion, and haring done »o ii i/mo /ic(« diieolTed (ajirig e»n* 
dfdantioR lit dttix chambru nmt dutouUt d* fitm init). The 
new Parliamnit thcnoiMD elected has a right t« cbang* the 
eoDititnlional article which haa been declared ml^cet to change. 
Comttitutwn <U La Bttfi^fH*. art*. 131. }i. 
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legally more sacred or difficult to change than other 
laws. And as a matter of fact, the meaning of the 
word *' constitutional " is in England so vague that 
the term " a constitutional law or enactment ** is rarely 
ai)plied to any English statute as giving a definite 
description of its character. It should further be 
noted that the term "flexible" is used in these 
lectures without any meaning either of praise or 
of blame. The flexibility or expansiveness of the 
English constitution may be a merit or a demerit. 
Our whole concern is to understand what the attri- 
bute means and to note its existence. 

A *' rigid '' constitution is one under which certain Btf^ 
laws generally known as constitutional or funda- ^"^ 
mental laws cannot be changed in the same manner 
as ordinary laws. Tlie " rigidity ' of the constitution, 
say of Belgium or of France, consists in the absence 
of any right on the part of the Belgian or French 
Parliament, when acting in its ordinary capacity, to 
modify or repeal certain definite laws termed constitu- 
tional or fundamental. Under a rigid constitution 
the term *' constitutional law " has a perfectly definite 
sense. It means that a particular enactment belongs 
to the articles of the constitution, and cannot be 
legally changed with the same ease and in the same 
noanner as ordinary laws. The articles of the consti- 
tution will no doubt generally, though by no means 
invaiiably, be found to include all the most important 
and fundamental laws of the state. But itcertidnly 
cannot be asserted that where a constitution is rigid 
ftll its articles refer to matters of supreme importance. 

I 2 



lis COUPABISON OETWEEN PABLlAUEKT ASV 

The rule that the French Parliament must meet at 
Versailles wa» at ouc time one of the coustitutional 
tan's of the Freuch Hcpublic. Such an ennctmcnt, 
however practically important, would never in virtue 
of ita own character have been termed constitutional ; 
it was constitutional simply because it wns included 
in the articles of the constitution. The term " rigid' 
la, like the term flexible, used in these lectures without 
any sense either of praise or of blame ; thw rigidity of 
most continental constitutions may l>o cither a merit 
or a dcmorit ; our whole concern is simply to under- 
stand what the attribute means and to note its 
existence. 

The contrast between the flexibility of the English 
and the rigidity of almost every foreign conslitutiou 
suggests two intertsting enquiries. 

First. Docs the rigidity of a constitution secure 
^f^ f,^ ita permanence and invest the fundamental insti- 
tiM m- tutions of the state with practical immutability t 
^^UU^ To this enquiry historical experience gives an 
indecisive answer. 

In some instances the fact that certain laws or 
institutions of a state have been marked off as placed 
beyond the i^phere of political controversy has 
apparently prevented that process of gradual inno- 
vation which in England has within not much 
more than sixty years transformed our polity. Tlie 
constitution of Belgium lias existed for more than 
half a century; the constitution of the United States 
will soon have endured for a hundred yeare ; neither 
of them has during its existence undergone one 
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tithe of the changes which have been experienced 
by the constitution of England since the death of 
George the Third. But if the inflexibility of con- 
stitutional laws has in certain instances checked the 
gradual and unconscious process of innovation by 
which the foundations of a commonwealth are 
undermined, the rigidity of constitutional forms has 
in other cases provoked revolution. Tlie sixteen 
unchangeable constitutions of France have each 
lasted on an average for less than seven years, and 
have mostly perished by violence. Louis Philippe's 
monarchy was destroyed within seven years of the 
time when De Tocqueville pointed out that no 
power existed legally capable of altering the articles 
of the Charter. In one notorious instance at least 
— and other examples of the same phenomenon 
might be produced from the annals of revolutionary 
France — the immutability of the constitution was 
the ground or excuse for its violent subversion. 
The best plea for the Coup d'6t(U of 1851 was, 
tliat while the French people wished for the re- 
election of the President, the article of the con- 
stitution requiring a majority of three-fourths of 
tlie legislative assembly in order to alter the law 
wliich made the President's re-election impossible 
thwarted the will of the sovereign people. Had 
the Republican Assembly been a sovereign Parlia- 
ment, Louis Napoleon would have lacked the plea 
which seemed to justify as well as some of the 
motives which tempted him to commit the crime 
of the 2nd of December. 



IIB COMPABISOS BETWEEN PAItLIAMEST AXO 

Not OTiglit tlic perils in wliicli France was involvcil 
by the immutability with which the statesmen ot 
1848 iovcsUid the confititiition to be looked upon 
ns excoptiotial ; they arose from a defect which is 
inherent in every rigid constitution. The endeavour 
lo create laws which cannot be changed is an attempt 
to linrnpcr the exercise of sovereign power; it there- 
fore tends to bring the letter of the law into conflict 
with the will of the really supreme power in the 
vtate. The majority of French electors were under 
the constitution the true sovereign of France; but 
tlic rule which prevented the legal re-election of tlie 
Prefident in effect lirought the law of the land 
into conflict with the will of the majority of the 
electors, and produced therefore, as a rigid consti- 
tution has a natural tendency tu produce, an oppo- 
sition between the letter of the law and the wishes 
of the sovereign. If the inflexibility of French 
constitutions has provoked revolution, the flexi- 
bility of English institutions has, once at least, 
saved them from violent overthrow. To a stu- 
dent who at this distance of time calmly studies 
the history of the first Bcforra Bill, it is apparent 
that in 1833 the supreme legislative authority 
of Parliament enabled the nation to carry through 
a political revolution under the guise of a l^[al 
refonn. 

The rigidity, in short, of a constitution tends to 
check gradual innovation ; but just because it 
impedes change may, under unfavourable circum- 
stanceii, occasion or provoke revolution. 
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Secondly. What are the safeguards which under wiutt ai« 
a. ligid constitution can be taken against wncon-g^J^*" 
stitutional legislation ? •gaiMt 

The general answer to our enquiry (which of course ^onai 
can have no application to a country like England, ****^ ** 
ruled by a sovereign Parliament) is that two 
metliods may be and have been adopted by the 
makers of constitutions with a view to rendering 
unconstitutional legislation either impossible or 
inoperative. 

Reliance may be placed upon the force of public 
opinion and upon the ingenious balancing of political 
powers for restraining the legislature from passing 
unconstitutional enactments. This system opposes 
unconstitutional legislation by means of moral sanc- 
tions, which resolve themselves into the influence of 
public sentiment- 
Authority, again, may be given to some person or 
body of persons, and preferably to the CJourts, to 
adjudicate upon the constitutionality of legislative 
acts, and treat them as void if they are inconsistent 
with the letter or the spirit of the constitutioa This 
system attempts not so much to prevent unconstitu- 
tional legislation as to render it harmless through the 
intervention of the tribunals, and rests at bottom on 
the authority of the judges. 

Tliis general account of the two methods by which it 
may be attempted to secure the rigidity of a consti- 
tution is hardly intelligible without further illustra- 
tion. Its meaning may be best understood by a 
comparison between the different policies in regard 
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to tlie Icgiftlaitire piirsned by two dilTercnt classes nf 
const! tutionolista. 

French constUiitioa-maliers and their continental 
fyllowere have as we have seen always attached vital 
importance to the distinction between fundamental 
and otlier laws, and therefore have constantly 
created legislative asseraUies which possessed "legis- 
lative" without posssfising "constituent" powers. 
French statesmen have therefore t>een forced to 
devise menns for keeping the ordinary legislature 
within ite appropriate sphere. Their mo4le of pro- 
cedure has been marked hy a certain uniformity; 
they have declared on the face of the con«ititution 
the exact limits imposed on the authority of tlie 
legislature ; they have laid down as articles of the 
ooustitution whole bodies of maxims intended to 
guide and control the course of legislation : they 
have provided for the creation, by special methods 
and under special conditions, of a constituent body 
which alone should be entitled to revise the consti- 
tution. They have, in short, directed their attention 
to restraining the ordinary legislature from attempting 
any inroad upon the fundamental laws of the state; 
but they have in general trusted to public sentiment, 
or at any rate to political coasiderationa, for in- 
ducing the legiMature to respect the restraints im- 
poeed CD its authority, and have usually omitted 
to provide machinery for annulling uncoDBtitutioDal 
enactments, or for rendering them of no effecL 

These traits of French constJtuUonalism are spe- 
cially noticeable in the three earliest of French political 
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iments. The Monarchical constitution of i79i,con»uta. 
emocratic constitution of 1793, the Directorial 
tution of 1 795 exhibit, under all their diversi- 
wo features in common *. Tliey each, on the 
and, confine the power of the legislature within 
narrow limits indeed; under the Directory, 
istance, the legislative body could not itself 
;e any one of the 377 articles of the constitution, 
he provisions for creating a constituent assembly 
so framed that not the very least alteration in 
3f these articles could have been carried out 
1 a period of less than six years. None of these 
itutions, on the other hand, contain a hint as to 
node in which a law is to be treated which 
eged to violate the constitution. Their framers 
i hardly seem to have recognised the fact that 
ments of the legislature might, without being 
many words opposed to the constitution, yet 
dubious constitutionality, and that some means 
d be needed for determining whether a given 
vas or was not in opposition to the principles 
3 constitution* 

ese characteristics of the revolutionary constitu- EdtUaf 
have been repeated in the works of later French ^Siiu^ 
itutionalists. Under the present French Re-**^*- 
c there exist a certain number of laws (not it is 
31 very large number), which the Parliament can- 
iiange ; and what is perhaps of more consequence, 
o-called Congress' could at any time increase 

B Flooard, Lei CotuUiMionM FranfaUei, 

le tarm b nscd by French writers, but does not Appear in tlie 



123 CUUrAineMr.N UETWEKN fABLIAMLNT AND 

tbe nnmLerof fundAmental laws, and thereby greatly 
decrease the autborltj of future P.nrliameiits. Tlie 
constitation however contains no article iirovidiiij^ 
agninst the poesihility of an ordinary Pitrlinnjcnt 
carrying through legislation greatly in excess of its 
constitutional p')wers. Any one in fact who bears 
in mind the respect paid in France from the time of 
the Revolution onw-ards to the legislation ai dc facto 
governments and the traditions of the French juilica- 
turc will assume wilb confidence that an enactment 
passed through the Cliambers, promulgated by the 
Pn-«ident, and published in the BvUelin Jes Lois, will 
be belli valid by every tribunal throughout the 
Itcpublic. 
Ai» lU This curious result therefore ensues. The rcstric- 

otMtiBrai' lions placed on the action of the legislature under the 
iBifcii!**^ French <;oiistilutioti ary not in reality laws, sinco 
•!»•■•? they are not rules which in the last resort will be 
obeyed by the Courts. Their true character is that 
of maxims of political morality, which derive what- 
ever Btrcngtl) they possess from being formally in- 
scribed in the constitution and from tbe resulting 
support of public opinion. ^\'hat la true of tbe con- 
stitution of France applies with more or less force to 
other polities which have been formed under the in- 
fluence of French ideas. Tlie Belgian constitution, 
for example, restricts tbe action of the Parliament do 
lea than does the Ccpublican constitution of France. 
But it is at least doubtful whether Belgian con- 

Lcit C»»*lit¥ticintdU$, sod one would nllier gather Uut tlw fnftr 
lilW for » M-al)cd Caagnn ii L'AmmNt^ NativiuJt. 
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stitutionalists have provided any means whatever 
for invalidating laws which diminish or do aw.ay 
uitli the rights (e. g. the right to freedom of 
si>cech), " guaranteed " to Belgian citizens. The 
jurists of Belgium maintain, in theory at least, that 
an Act of Parliament opposed to any article of the 
constitution ought to be treated by the Courts as void. 
But during the fifty-four years of Belgian independ- 
ence, no tribunal it is said has ever pronounced 
judgment upon the constitutionality of an Act of 
Parliament. This shows, it may be said, that the 
Parliament has respected the constitution, and is cer- 
tainly some evidence that, under favourable circum- 
stances, formal declarations of rights may, from their 
influence on popular feeling, possess greater weight 
tlian is generally attributed to them in England, but 
it also suggests the notion that in Belgium, as in 
France, the restrictions on Parliamentary authority 
are supported mainly by moral or {)olilical sentiment, 
and are at bottom rather constitutional understand- 
ings than laws. 

To an English critic indeed, the attitude of con- 
tinental and especially of revolutionary statesmen 
towards the ordinary legislature bears an air of para- 
dox. They seem to be almost equally afraid of 
leaving tha authority of the ordinary legislature un- 
fettered, and of taking the steps by which the 
legislature may be prevented from breaking through 
the bonds imposed upon its power. The explanation 
of this apparent inconsistenc}' is to be found in two 
senthnents which have influenced French constitution- 
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nniken from the very outbreaJc of tlie Revolution — * 
no over-estimate of tlie effect to bo prodiicctl by 
gcDctnl (Icclarationa of riglita, and a settled jealousy 
of anv intervention by tbe judges in tbc n^pbere nf 
poHtacs'. Wc Bliall see, in a later lecture, tliat tho 
public law of France la radically influenced by tlie 
belief, almost universal among Krenclimen. that the 
Courts must not be allowed to interfere in any wav 
whatever with matters of etatc, or indeed with any- 
thing affecting the machinery of government ■- 

Tho authors of the American constitution {to- 
b^'h^j- gctbcr with their Swiss imitators) have, for reasons 
that will appear in my next lecture, been even more 
anxious than French Rtat«siiien to limit the authority 
of every legislative body throughout the Republic. 
They have further shared the faith of continental 
politicians in the value possessed by general declara- 
tions of rights. But they have, unlike Frendi con- 
stitution-makers, directed their attention, not ao 
much to preventing Congress and other legislatures 
from making laws in excess of their powers, as to 
the invention of means by which the effect of unconsti- 
tutional laws may be nullified, and Ihia result they 
have acliievcd by making it tbe duty of every judge 
throughout the Union to treat as void any enactment 
which violates the constitution, and thus have given 
to the restrictions contained in the constitutioa on 
the legislative authority either of Congress or the 
State logiRlfttures the character of real laws, that is, 

' Dfl ToeiincnlU, (Zmrtt CtmjitHet, I pp. 167, iM. 
■ 8m L«tm V. 
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of rules enforced by the Courts. This system, which 
makes the judges the guardians of the constitution, 
provides the only adequate safeguard which has 
hitherto been invented against unconstitutional 
legislation. 



LECTURE IV. 



PABLUMCNTAnV SOVEKEIGNTV ASB FEUERAUSM. 






Mv aim in this lecture is to illustrate the nature of 
Parliamentary sovereignty as it exists in EnglamI, bv 
a comparison with tlic system of government known 
;ta Federalism as it exists in several parts of the civil- 
ised world, and eepeciallj in the United States of 
America. 

Thcre'are indeed to be found at tho present time 
three other noteworthy examples of federal govern- 
ment — the Swiss Confederation, the Dominion of 
Canada, and the German Empire. But while from a 
study of the institutions of each of these states one 
may draw illustrations which throw light on our 
euhject, it will be best to keep our attention through- 
out this lecture Bxed mainly on the institutions of 
the great American Repuhlia And this for two 
reasons. The Union, in the first place, presents 
the most completely developed tj-pe of federalism. 
All the features which mark that scheme of govern- 
ment, and above all tLe control of the legislature 
by the Courts, are there exhibited in their moat 
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salient and perfect form ; the Swiss Confederation 
moreover, and the Dominion of Canada, are copied 
from the American model, whilst the constitution of 
the German Empire is too full of anomalies, springing 
both from historical and from temporary causes, to be 
taken as a fair representative of any known form of 
government. The Constitution of the United States, 
in the second place, holds a very peculiar relation to- 
wards the institutions of England In the principle 
of the distribution of powers which determines its 
form, the Constitution of the United States is the 
exact opposite of the English constitution, the very 
essence of which is, as I hope I have now made dear, 
the unlimited authority of Parliament. But while 
the formal differences between the constitution of the 
American Republic and the constitution of the English 
monarchy are, looked at from one point of view, 
immense, the institutions of America are* in their 
spirit little else than a gigantic development of the 
ideas which lie at the basis of the political and legal 
institutions of England. The principle, in short, 
which gives its form to our system of government is 
(to use a foreign but convenient expression) " unitari- 
anism," or the habitual exercise of supreme legisla- 
tive authority by one central power, which in the 
particular case is the British Parliament. The prin- 
cijile which, on the other hand, shapes every part of 
the American polity, is that distribution of limited, 
executive, legislative, and judicial authority among 
bodies each co-ordinate with and independent of the 
other which, we shall in a moment see, is essential to 
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the federal form of government. The contrast there- 
fore between the two polities issceu in its most salient 
form, and the results of this difference are m»do all 
the more visible because in every other respect the 
institutions of the English people on each side the 
Atlantic rest vipon the same notions of law, of justice, 
and of the relation between the rights of individuals 
and the rights of the government, or the state. 

We shall best understand the nature of federaligm 
and the points in which a federal constitution stands 
in contraiil with the Parliamentary "constitution of 
England if ivt? note, first, the conditions essential to 
the existence of a federal state and the aim with 
which such a state is formed, secondlv, the essential 
features of a federal union, and lastly, certain chap 
ractcristics of federalism which result from its very 
nature, and form points of comparison or contrast 
between a federal polity and a system of Parlia- 
mentary sovereignty. 

CosdiUoai \ federal state requires for its formation two con- 
—^ -I— ■/ . . ' 

litions '. 

Ttiere must exist, In the first place, a body of 

countries such as the Cantons of Switzerland, the 



• For n&ited State* m« Story, CommefOarut vn Ae CmttUiUim 
t/AiUtiittdSlaUt: 4 th aditioD. 

For Canada aee the BritUb North America Act, 1 867. 30 Viet 
c 3. Bonrinot, ParliameniaTy Pnetdun and Practiet im At 
DominitHt 0/ CaNoA*. 

For Switxerlatid aec CotutUutioK FidiraU it U Cof^/Mtrotiom 
Suittt dn >9 Mai, 1874: Blnmer, /foMcAwcA det St^tmatrite^m 
BtntJtMlaaUrtelaeM. Dnba, Dot o^ixlHcU JMU dtr Sdum»in»- 
c&iM Ei dg t n et m iudt a/ t. 
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Colonies of America, or the Provinces of Canada, so Coantr 
closely connected by locality, by history, by race, or ^^ J 
the like, as to be capable of bearing, in the eyes of 
their inhabitants, an impress of common nationality. 
Tt will, also, be generally found (if we appeal to 
experience) that lands which now form part of a 
federal state were at some stage of their existence 
bound together by close alliance or by subjection to 
a common sovereign. It were going further than 
facts warrant to assert that this- earlier connection is 
essential to the formation of a federal state. But it 
is certain that where federalism flourishes it is in 
general the slowly-matured fruit of some earlier and 
looser connection. 

A second condition absolutely essential to the £ziH« 
founding of a federal system is the existence of a very 
peculiar state of sentiment among the inhabitants of 
the countries which it is proposed to unite. They 
must desire union, and must not desire unity. If 
there be no desire to unite, there is clearly no basis 
for federalism ; the wild scheme entertained (it is 
said) under the Commonwealth of forming a. union 
between the English Eepublic and the United Pro- 
vinces was one of those dreams which may haunt 
the imagination of politicians but can never be trans- 
formed into fact If, on the other hand, there be a 
desire for unity, the wish will naturally find its 
satisfaction, not under a federal, but under a 
unitarian constitution ; the experience of England 
and Scotland in the eighteenth and of the states of 
Italy in the nineteenth century shows that common 

K 



off«d« 
lentin 



fc na ii II nc\ jt i mn 



130 PARUAMEXTABY SOVERBIONTI AND rEDKBALISU. 

italiomil fccliitg or the sense of commoD mt«rests 
may be too stroug to allow of that corabiuatioo of 
unioD iu]d Huparation wliich is tlie foundatioD of 
federalism. The ph:ise of sentiment, in short, which l 
Ibrms a Decessary condition for the formation of a , 
federal state La tliat the people of the proposed state t 
nhould wish to foriD for many piirposes a single 
nation, yet should nut wisli to surrender the indivl- 
duij existence of each man's State or Canton. We 
may perhaps go a little further, and say, tliat a 
federal government will hardly he formed unless 
many of the iuhabitimt« of the separate States feel 
stronger allegiance to their own State than to the 
federal state repiV8i.'nti.J by tlie common govern- 
ment This was certainly the case in America 
towards the end of the last century, and ia Switzer- 
land at the middle of the present century. In 1787 
a Virginian or a citizen of Massachusetts felt more 
attachment to Virginia or to Massachusetts than to 
the body of the confederated States. In 1848 the 
citizens of LucerQe felt ior keener loyalty to their 
Canton than to the confederacy, and the same thing, 
no doubt, held true in a less degree of the men of 
Berne or of Zurich. The Eentiment therefore which 
creates a federal state is the prevalence throagfaout 
the citizens of more or less allied countries of two 
feelings which are to a certain extent inconsistent — 
the desire for national unity and the determination 
to maintain the Independence of each man's separate 
State. The aim of federalism is to give effect as far 
as possible to both these sentiments. 
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A federal state is a political contiivance intended tim ^m of 
to reconcile national unity and power with the main* "^ 

tenance of '* state rights." The end idmed at fixes 
the essential character of federalism. For the method 
by which federalism attempts to reconcile the appa- 
rently inconsistent claims of national sovereignty and 
of state sovereignty consists of the formation of a 
constitution under which the ordinary powers of 
soveieignty are elaborately divided between the 
common or national government and the separate 
States. The details of this division vary under every 
different federal constitution, but the general prin- 
ciple on which it should rest is obvious. Whatever 
concerns the nation as a whole should be placed 
under tlie control of the national government. All 
matters which are not primarily of common interest 
should remain in the hands of the several States. 
The preamble to the Constitution of the United 
States recites that " We, the people of the United 
** States, in order to form a more perfect union, 
" establish justice, ensure domestic tranquillity, pro- 
" vide fur the common defence, promote the general 
" welfare, and secure the blessings of liberty to our- 
•'i^elves and our posterity, do ordain and establish 
•' this Constitution for the United States of America." 
The tenth amendment enacts that •* the powera not 
** delegated to the United States by the Constitution 
"nor prohibited by it to the SUites are reserved to 
** the States resi)ectively or to the people." These 
two statements, which are reproduced with slight 
alteration in the constitution of the Swiss Confedera- 

K 2 
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tion ', point out the aim and lay down tlie fimda- 
menlal idea of federalism. 

From tlio notion tliat national unity can be recon- 
ciled with state independence by a division of powers 
'■ under a common constitution between the nation on 
the one hand and the individual States on the other, 
flow the three leading chnmctcristics of federalism, — 
the supremacy of the constitution — the distribution 
among bodies with limited and co-ordinate authority 
of the different powers of government — the authority 
of iho Courts to act OS intei'preters of the coostitu- 
tion. 

A federal state dorivea its existence from the 
constitution, just as a corporation derives its exist- 
ence from the grant by which it is created. Hence, 
every power, executive, legislative, or judical, 
whether it belong to the nation or to the individual 
States, is subordinate to and controlled by the con- 
stitution. Neit,her the President of the United 
States nor the Houses of Congress, nor the Governor 
of Uassachusetts, nor the Iiegislature or General 
Court of Maesachusetts can legally exercise a single 
power tvliich is inconsistent with the articles of tlie 
Constitution. This doctrine of the supremacy of the 
Constitution is familiar to every American, but in 
England even trained lawyers find a difficulty in 
following it out of its legitimate consequences. The 
difficulty arises from the fact that under the English 
constitution no principle is recognised which bean 
any real resemblance to the doctrine (eseeutial to 

■ CmOiliaifM Fidtnl*, Pmmblr, ukI Art. %. 
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federalism) that the Constitution constitutes the 
" supreme law of the land ^" In England we Lave 
laws which may be called fundamental or consti- 
tutional because they deal with important principles 
(as, for example, the descent of the Crown or the 
terms of union with Scotland) lying at the basis of 
our institutions, but with us there is no such thing 
as a supreme law, or law which tests the validity of 
other laws. There are indeed important statutes, 
such as the Act embodying the Treaty of Union with 
Scotland, with which it would be political madness 
to tamper gratuitously ; there are utterly unimpor- 
tant statutes, such for example as the Dentists' Act, 
1878, which may be repealed or modified at the 
pleasure or caprice of Parliament; but neither the 
Act of Union with Scotland nor the Dentists' Act, 
1 8 78, has more claim than the other to be considered 
a supreme law. Each embodies the will of the 
sovereign legislative power ; each can be legally 
altered or repealed by Parliament ; neither tests the 
validity of the other. Should the Dentists* Act^ 
1878, unfortunately contravene the terms of the Act 
of Union, the Act of Union would be fro tanto 
repealed, but no judge would dream of maintaining 
that the Dentists' Atjt, 1878, was thereby rendered 
invalid or unconstitutional. The one fundamental 
dogma of English constitutional law is the absolute 
legislative sovereignty or despotism of the Eling in 
Parliament. But this dogma is incompatible with 
the existence of a fundamental compact, the pro- 

* See CoDBtitation of United States, art 6, el. t. 
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visions of wliich control every authority existing 
under the constitution '. 

Ill the siijiremacy of the constitution are involved 
throe consequences : — 

Tlio constitution must be a "written" constitution. 

The fuumlations of ii federal state arc a complicated 
contract Thia compact contains a variety of terms 
which have been agreed to, and generally after 
mature dcliU-Tation, by the States which make up 
the confederacy. To base an arrangement of this 
kind upon understandings or conventiona would be 
certain to generate misuDderstaiidingg and disagrce- 
menia The nrticlcs of t!ie treaty, or in other words 
of the constitution, must therefore be reduced to 
writing. The constitution must be a written docu- 
ment, and, if possible, a written document of which 
the terms are open to no misapprehension. The 
founders of the American Union left at least one 
great question unsettled. This gap in the Con- 
stitution gave an opening to the dispute which 
was the plea, if not the justification, for the War of 
Secession. 
•• The constitution must be what I have termed a 
"rigid*" or " inexpansive " constitution. 

The law of the constitution must be either legally 
immutable, or else capable of being changed only by 
mme authority above and beyond the ordinary legis- 
lative bodies, whether federal or state legislatures, 
existing under the constitution. 

' Compare rtjwciallj K«ut, Conumnlariu, i. 447-449. 
* Sm L«cturc III, fp. 113-iiff, mnu. 
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In spite of the doctrine enunciated by some jurists 
that in every country there must be fouYid some 
person or body legally capable of changing every 
institution thereof, it is hard to see why it should 
be held inconceivable that the founders of a polity 
should have deliberately omitted to provide any 
means for lawfully changing its bases. Such an 
omission would not be unnatural on the part of 
the authors of a federal union, since one main 
object of the States entering into the compact is 
to prevent further encroachments upon their several 
state rights ; and in the fifth article of the United 
States Constitution may still be read the record 
of an attempt to give to some of its provisions 
temporary immutability. The question, however, 
whether a federal constitution necessarily involves 
the existence of some ultimate sovereign power 
authorised to amend or alter its terms is of merely 
speculative interest, for under existing federal govern- 
ments the constitution will be found to provide the 
means for its own improvement. It is, however, 
certain that this supreme legislative power cannot 
iu a confederacy be vested in any ordinary legislature 
acting under the constitution. For so to vest legis- 
lative sovereignty would be inconsistent with the 
aim of federalism, namely, the permanent division 
between the spheres of the national government and 
of the several States. If Congress could change the 
Constitution, New York and Massachusetts would 
have no legal guarantee for the amount of inde- 
pendence reserved to them under the Constitution, 




and wouIJ be as subject to the sovereign power of 
Congress as is Scotlanil to tlic sovereignty of Par- 
Itaisent ; the Union would cease to be a fcdenil 
state, and would become a unitarian republic. If, 
on the otlier hand, the legislature of South Carolina 
could of its own will amend the Constitution, the 
authority of the central government would (from ft 
legal point of view) be illusory; the Uoited States 
would sink from a nation into a collection of inde- 
pendent countrie* united by the bond of a more 
or Ices permanent alliance. Hence the power of 
amending the Constitution has been placed, bo to 
Bpcalc, onlsidc tlic Ponstitiition, and one may say, 
witb BufHcient accuracy for our present purpose, that 
the legal sovereignty of the United States resides in 
tbo majority of a body constituted by the joint 
action of thrcC'fourlhs of the several States at 
any time belonging to the Union '. Now from 
the necessity for placing ultimate legislative aa- 
thority in some body outside the Constitution a 
remarkable consequence ensues. Under a fede- 
ral aa under a unitarian system there exists a 
sovereign power, but the sovereign is in a federal 
state a despot hard to rouse. He is not, like the 
English Parliament, an ever-wakeful legislator, bat 
a monarch who slumbers and sleeps. The sovereign 
of the United States has been roused to serious 
action but once during the course of ninety yean. 
It needed the thunder of the Civil War to break hit 
repose, and it may be doubted whether anything 
■ Sm Cenrtitatioa of U. 8., ut. 5. 
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short of impending revolution will ever again arouse 
him to activity. But a monarch who slumbers for 
vears is like a monarch who does not exist. A federal 
constitution is capable of change, but for all that a 
federal constitution is apt to be unchangecibla "^ 

Every legislative assembly existing under a federal Etctj 
constitution is merely a subordinate law-making body, under 
whose laws are of the nature of bye-laws, valid whilst oomutii- 
within the authority conferred upon it by the con- ^^^ " • 
stitution, but invalid or unconstitutional if they go nau Uw- 
beyond the limits of such authority, i^y!* 

There is an apparent absurdity in comparing the 
legislature of the United States to an English railway 
company or a school-board, but the comparison is 
just. Congress can, \\dthin the limits of its legal 
powers, pass laws which bind every man throughout 
the United States. The Great Eastern Railway Com- 
pany can, in like manner, pass laws which bind 
every man throughout the British dominions. A 
law passed by Congress which is in excess of its 
legal powers, as contravening the Constitution, is 
invalid ; a law passed by the Great Eastern Railway 
Company in excess of the powers given by Act of 
Parliament, or, in other words, by the legal consti- 
tution of the company, is also invalid ; a law passed 
by Congress is called an " Act ^ of Congress, and if 
ultra vires is described as " unconstitutional ; " a law 
passed by the Great Eastern Railway Company is 
called a " bye-law," and if ultra vires is called, not 
" unconstitutional," but " invalid." Differences how- 
ever of words must not conceal from us essential 
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nmiWity in tilings. Act* of Congress, or of tho 
Legislative Assembly of Now York or of Massa- 
chusetts, are at boltora simply " Lye-laws," depending 
for their validity upon their being within the powei'S 
given to Congress or to the stite legislature* by the 
Constiluti<ja. Tho bye-laws of Uic Great Eastern 
Railway Company, imposing fines upon passengers 
who travel over their line without a ticket, are laws, 
hnt they nro laws depending for their validity upon 
their being within the powers conferred upon the 
company by Act of Parliament, i.e. by the company's 
coiutiiution. Congress and tlic Great Gastcm 
Kailway Company are in truth each of them nothing 
more than suliordinate law-making Ixwlies. Their 
power differa not in degree, but in kind, from the 
niithority of the sovereign Parliament of the United 
Kingdom. 

Tlie distribution of powers is .in essential feature 
of fetlcraliFm. The object for which a federal state 
is formed involves a di\'i8ion of authority between 
the national government and the scpamte States. 
The powers given to tlie nation form in effect so 
many limitations upon the authority of the separate 
States, and as it Is not intended that the central 
govcnuucnt should have the opportunity of en- 
croaching u^xin the rights retained by tlie States, 
it< Kpliere of action necessarily becomes the object of 
rigorous definition. The Constitution, for instance, 
of the United StAtcs delegates special and closely- 
defined powers to the executive, to the legislature, 
and to the judiciary of the Union, or in effect to the 
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Union itself, whilt^t it provides that the powers ** not 
delegated to the United States by the Constitution 
nor prohibited by it to the States are reserved to 
the States respectively or to the people *." 

This is all the amount of division which is essential DiTiriui 
to a federal constitution. But the principle of defi-^]II^i 
nition and limitation of powers harmonises so well*^^ 
^^ith the federal spirit that it is generally carried Km>t. 
much farther than is dictated by the mere logic of 
the constitution. Thus the authority assigned to 
the United States under the Constitution is not 
concentrated in any single oiEcial or body of officials. 
The President has definite rights, upon which neither 
Congress nor the judicial department can encroach. 
Congress has a limited (indeed a very limited) power 
of legislation, for it can make laws upon eighteen 
topics only; but within its own sphere it is inde- 
j-endcnt both of the President and of the Federal 
Courts. So, lastly, the judiciary have their own 
powers. They stand on a level both with the 
President and with Congress, and their authority 
(being directly derived from the constitution) cannot, 
without a distinct violation of law, be trenched upon 
either by the executive or by the legislature. Where, 
further. States are federally united, certain principles 
of policy or of justice must be enforced upon the 

' Constitution of U.S., Amendment b, art. lo. Compare prorisioDt 
of a bimilar character in the Swiss Constitution, Constitution 
Fldcralt^ arte. 3-70, 71-94, 95-104, 105-114, and in the Con- 
ctitution of the Canadian Dominion, British North America 
Act. 1867, pecp. 91, 92. 
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wbole confixlcratcd body as well aa upon the separate 
parts thereof, and the very inflexibility of the con- 
stitution tempts legislators to place among coostitu- 
tionnl articles maxima which (though not in tlioir 
nature constitutional) have special claims upon 
respect and observance. Hence spring additional 
restrictions on the power both of the federation and 
of the separate aUtes. The United States Conatitu- 
tion prohibits both to Congress' and to the separate 
States ' the passing of a bill of attainder or on ex 
jpotl facto law, the granting of any title of nobility, 
CO" the laving of any tax on articles exported from 
any State*, enjoins that full faith ehall be given to 
the public acta and judicial proceedings of every 
other State, hinders any State from parsing any law 
impairing the oblig-.ition of contracts*, and prevents 
every State from entering into any treaty, alliance, 
or confederation ; thus it provides that the ele- 
mentary principles of justice, trcedom of trade, ond 
the rights of individual property shall be absolutely 
respected throughout the length and breadth of tlie 
Union. Tt further ensures that the right of the people 
to keep and bear arms ehall not be Jufringod, while 
it also provides that no member can be expelled from 
cither House of Congress without the concurrence of 
two-thirds of the House. Other federal constitutions 
go fitr beyond that of the United States in inscribing 
among constitutional articles either principles or 

> ComtitBtiMi of United SUtei, article i, «ec. 9. 

' Ilitd., ftrtie]* t, Mc. 10. * lUd., *f1icl« t, tee. $. 

* WaA., u-ticl« I, MC 10. 
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petty rules whicli are supposed to have a claim of 
legal sanctit}'; the Swiss Constitution teems with 
"guaranteed" rights. 

Nothing, however, would appear to an English 
critic to afford so striking an example of the connec- 
tion between federalism and the "limitation of powers'* 
as the way in which the principles of the federal Con- 
stitution pervade in America the constitutions of the 
separate States. In no case does the legislature of 
any one State possess all the powers of " state sove- 
reignty" left to the States by the Constitution of the 
Republic, and every state legislature is subordinated 
to the constitution of the State. The ordinary legis- 
lature of New York or Massachusetts can no more 
change the state constitution than it can alter the 
Constitution of the United States itself; and, though 
the topic cannot be worked out here in detail, it may 
safely be asserted that state government throughout 
the Union is formed upon the federal model, and 
(what is noteworthy) that state constitutions have 
earned much further than the Constitution of the 
Piepublic the tendency to clothe with constitutional 
immutability any rules which strike the people as 
important. Illinois has embodied, among fundamental 
laws, regulations as to elevators \ 

But here, as in other cases, there is great difficulty 
in distinguishing cause and effect. If a federal form 
of government has affected, as it probably has, the 
constitutions of the separate States, it can hardly be 
doubted that features originally existing in the state 

' Sec Munn v. lUinoii^ 4 Otto, 113. 
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constitutions have been reproduced in the Constitution 
of the Union ; and, its we shall see in a moDiciit, the 
most chftractt^ristic iustitution of the United States, 
the Federal Court, appears to have been suggested nt 
least to the founders of the Republic, by the relation 
which berure 17S9 already existed lictween the state 
tribunals and the tttuto l^isluturcs. 
' Tlie tendency of federalism to limit on every side 
the action of government arid to split up the (strength 
of the stato among co-ordinate and independent 
authorities is Fpeciidly noticeuble, because it forms 
the csiteiitial distinction between :i federal system 
such as that of America or Switzerland, and a unita- 
rian system of government such as that which exists 
in England or Russia. We talk indeed of the 
English constitution as resting on a balance of powers, 
and as maintaining a division between the executive, 
the legii^lative, and the judicial bodies. These ex- 
pressions have a real meaning. But they have quite 
a different significance as applied to England from the 
sense which tliey bear as applied to the United States. 
All the power of the Englieb state is concentrated in 
the Im|^H>rial Parliament, and oil departments of 
government are legally subject to Parliamentary des- 
potism. Our judges are independent, in the sense of 
holding their office by a permanent tenure, and of 
being raised above the direct influence of the Crown 
or the Ministry ; but the judiciitl department does 
not pretend to stand on a level with Parliament ; its 
functions might be modified at any time by an Act of 
Parliament ; and such a statute would be no violation 
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of the law. The Federal Judiciary, on the other 
hand, are co-ordinate with the President and with 
Congress, and cannot witliout a revolution be de- 
prived of a single right by President or Congress. 
So, again, the executive and the legislature are witli 
us distinct bodies, but they are not distinct in the 
sense in which the President is distinct from and 
independent of the Houses of Congress. The House. 
of Commons interferes with administrative matters, 
and the Ministry are in truth placed and kept in 
office by the House. A modern Cabinet would not 
hold power for a week if censured by a newly elected 
House of Commons. An American President may 
retain his post and exercise his very important func- 
tions even though; his bitterest opponents command 
majorities both in the Senate and in the House of 
Representatives. Unitarianism, in short, means the 
cuncenti ation of the strencjth of the state in the hands 
of one visible sovereign power, be that power Parlia- 
ment or Czar. Federalism means the distribution of 
tlie force of the state among a number of co-ordinate 
bodies each originating in and controlled by the con- 
stitution. 

Whenever there exists, as in Belgium or in Auti« 
France, an inflexible constitution the articles of 
which cannot be amended by the ordinary legisla- 
ture, the difficulty has to be met of guarding against 
legislation inconsistent with the constitution. As 
Belgian or French statesmen have created no 
machinery' for the attainment of this object, we may 
conclude that they considered respect for the consti- 
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tutioQ to \je siiMciciitly secured by moral or political 
sanctions, ant! treat*r<l the limitittious placed on the 
power of Parliament ratlior as louxinis of policy than 
as true laws. Dining a period, at txny rate of more 
tlian fifly years, no Belgian judge has (it ia said) ever 
pronounced a Parliamentary enactment unconstitu- 
tional. No French tribunal, as ha« been already 
pointed out, would hold itself at liberty to disregard 
an enactment, however unconstitutional, passed by 
the National Assembly, inserted in the Bull^in det 
Lois, and Bupjwrtcd by the force of the govcnuncot ; 
and French statesmen may well have thought, as De 
TL>c<iueville ccrtjiinly did think, that in France po(«iblo 
Parliameotaiy invasions of the constitution were a 
less evil than the participation of the judges in 
political conflicts. France, in short, and Belgium 
being governed under unitarian constitutions, the 
non-sovereign character of the legislature is in each 
case an accident, not an essential property of their 
polity '. Under a federal sj'stem it is otherwise. The 
legal supremacy of the constitution is essential to the 
existence of the state ; the glory of the founders of 
the United States is to have devised or adopted 
arrangements under which the Constitution became 
in reality as well aa name the supreme law of the 
land. This end they attained by adherence to a veiy 
obvious principle, and by the invention of appropriate 
machinery for carrying this principle into effect. 

The principle is clearly expressed in the Constitution 
of the United States. *' The Constitution,* runs article 

' St» pp. 119-114, anlt. 
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6, " and the laws of the United States which shall How 
** be made in pursuance thereof. . . shall be the supreme ©r tb* 
*' law of the land, and the judges in every State shall ^^ 
" be bound thereby, anything in the constitution or 
" laws of any State to the contrary notwithstanding ^^ 
The import of these expressions is unmistakeable. 
"Every Act of Congress,** writes Chancellor Kent, 
" and every Act of the legislatures of the State, and 
" every part of the constitution of any State, which 
" are repugnant to the Constitution of the United 
'' States, are necessarily void. This is a clear and 
''settled principle of [our] constitutional jurispru- • 
" dence ^." The legal duty therefore of every judge, 
whether he act as a judge of the State of New York 
or as a judge of the Supreme Court of the United 
States, is clear. He is bound to treat as void every 
legislative act, whether proceeding from Congress or 
from the state legislatures, which is inconsistent with 
the Constitution of the United States. His duty is 
as clear as that of an English judge called upon to 
determine the validity of a bye-law made by the 
Great Eastern or any other Bailway Company. 
The American judge must in giving judgment obey 
the terms of the Constitution, just as his English 
brother must in giving judgment obey every Act of 
Parliament bearing on the case. 

To have laid down the principle clearly is much, Sapr« 
but the great problem was how to ensure that the taucl 
principle should be obeyed ; for there clearly existed fj^ 

' CoustitutioD of United Siaies, art. 6. Cowl, 

' Kent, Cotntnentariei, i. p. 314, and oonf. Ibid,, p. 449. 

L 
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a danger that judges depcDtliug od the fedfral 
government sliould wrest tlio ConatitutioD in favour 
of tlie central iKiwcr, and that judges crcat*.'d bj tlie 
States tihciidd ^vrc&t it in favour of StAte rights or 
interests. Tliis problem has been solved by the 
V creation of the Supremo Court imd of tho Federal 
I Judiciary. 

■•Ma Of tho nature and position of the Supreme Court 
„^, itself thns much alone need for our present pur- 
**- . pose be notetl. The Court derives its existenoo 
' from tho Constitution, and stands therefore on an 
eqnality with the President and with Congress ; tlw 
members thereof (in commun with every judge of the 
federal judiciary) hold their places during good beha- 
viour, at ealarics which cannot be diminished during 
a judge's tenure of office'. The Supreme Court 
stands at the head of the whole feilcnd judicial de- 
partment, which extending by its subordinate Courts 
throughout the Union can execute its judgments 
tliroDgh its own ofBcers without requiring the aid of 
state ofBcinls. The Supreme Court, though it has a 
certain amount of original jurisdiction, derives its 
importance from its appellate character ; it is on^ 
everv matter which concerns the tntorpretation of the 
Constitution a supreme and fmal Court of Appeal from 
the decision of every Court (wliether a federal Court 
or a state Court) throughout the Uoioo. It is in fact 
the final interpreter of the Constitution, and there- 
fore has authority to pronounce finally as a Court of 
Appeal whether a law pasi»ed either by Congress or 
* 8m CMutitutJoo of rnitad Suttc, ui. 3, wn. t, >. 
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by the legislature of a State, e. g. New York, is or is 
not constitutional. To understand the position of 
the Supreme Court \ve must bear in mind that there 
exist throughout the Union two classes of Courts in 
which proceedings can be commenced, namely the ^ 
subordinate federal Courts deriving their authority^ . ^ 
j*rom the. Constitution^ and the state Courts, e. g. of ^ 

New York or Massachusetts, created by and existing 
under the state constitutions ; and that the juris- 
diction of the federal judiciary and the state judiciary 
is in many cases concuiTent, for though the juris- 
diction of the federal Courts is m^nly confined to 
cases arii-ing under the Constitution and laws of the . 
United States, it is also occasionally dependent upon 
the character of the parties, and though there are 
cases with which no state Court can deal, such a 
Court may often enterttiin cases which might be 
brouglit in a federal Court, and constantly has to con- 
sider the ciTect of the Constitution on the validity 
either of a law passed by Congress or of state legis- 
lation. That the Supreme Court should be a Court 
of Appeal from the decision of the subordinate federal 
tribunals is a matter which excites no surprise. The 
point to be noted is that it is also a Court of Appeal 
from decisions of the Supreme Court of any State, ^ 
e.g. New York, which turn upon or interpret the "^ . 
articles of the Constitution or Acts of Congress. The 
particular cases in which a party aggrieved by the 
deci.sion of a state Court has a right of appeal to the 
Supreme Court of the United States are regulated 
by an Act of Congress of 24th September, 1 789, the 
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twenty-fifth section of which provides that " a final 
"jadgment or decree, in any suit in the highest 
"court of law or equity of a State, may be brought 
"up on error lu point of law, to the Supreme Coiui 
"of the United Statts, provided the validity of a 
"treaty, or ntatuto of, or authority exercised under 
" the United Slates, was drawn in question in the 
"state court, and the decision was against that 
" validity ; or provided the validity of any state 
" authority was dra^vn in question, on the ground of 
" its being repugnant to the Constitution, treaties, 
" or laws of the United States, and the decision was 
" in favour of its v;ilidity ; or provided the construc- 
"tion of any clause of the Constitution or of a 
" treaty, or statute of, or commission held under 
" the United States, was drawn in question, and 
"the dedsion was against the title, right, privilege, 
"or exemption, specially claimed under the au- 
" thority of the Union '." Strip this enactment of 
its technicalities and it comes to this, A party to a 
case in the highest Court, say of New York, who bases 
his cUim or defence upon an article in the Constitu- 
tion or law made under it, stands in this position ; if 
judgment be in his favour there is no further appeal; 
if judgment goes agtuust him, ho has a right of 
appeal to the Supreme Court of the United States. 
Any lawyer can see at a glance how well devised is 
the arrangement to encourage state Courts in the 
performance of their duty aa guardians of the 
Constitution, and further that the Supreme Court 
' Kent, Commentariu, i. p. 300. 
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thereby becomes the ultimate arbiter of all matters 
affecting tbe Constitution. 

Let no one for a moment fancy that tbe right of 
every Court, and ultimately of the Supreme Court 
to pronounce on the constitutionality of legislataon 
and on the rights possessed by different authorities 
under the Constitution is one rarely exercised, for it 
is in fact a right which is constantly exerted with- 
out exciting any more surprise on the part of the 
citizens of the Union than does in England a judg- 
ment of tbe Queen's Bench Division treating aa 
invalid tbe bye-law of a railway company. The 
American tribunals have dealt with matters of 
supreme consequence ; they have determined that 
Congress has tlie right to give priority to debts due 
to the United States', can lawfully incorporate a 
bank ^, has a general power to levy or collect taxes 
without any restraint, but subject to definite prin- 
ciples of uniformity prescribed by the Constitution; 
the tribunals have settled what is the power of 
Congress over the militia, who is the person who has 
a riglit to command it*, and that the power exerosed 
by Congress during the War of Secession of issuing 
paper money was valid*. The Courts again have 
controUcd the power of the separate States fully as 
vigorously as they have defined the autiority of the 
United States. Tbe judiciary have pronounced un- 

' Kent, Commtnlariet, i. pp. 144-248. 

' Ibid., pp. 148-154. ' Ibitl., ppu 161-166. 

* Story, Coinnuatartes on the Cwf ilHiton (41b ed.)u.*ecB. 11 16, 
1117. See I/ejtbum v. Griiwold, 8 Wallace, 603, Dec 1869, utd 
Knox V. £m, 1 1 Wallace, 457. 
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ixinstitutioiial every m post facia law, every law 
taiing even in the slightest degree articles exported 
from any State, and have again deprived of effect 
state lawa impairing the obligation of contracts. 
To the jodiciary in short ia due the maintenance of 
jtutticc, the existence of internal free trade, and the 
general respect for the rights of property ; whilst a 
recent decision shows tliat the Courts are prepared 
to uphold as conaistent with the Constitution any 
laws which prohibit modes of using private property, 
vhicb seem to the judges inconsistent with public 
interest*. The [Kiwcr moreover of the Courts whicli 
mainUiins the ai-tich^s of the Constitufinn iis the 
law of the land, and thereby keeps each authority 
within its proper sphere, is exerted with an ease and 
regularity which lias astoimded and perplexed con- 
tinental critics. The explanation is that the judges 
of the United States control the action of the Con- 
stitution, but they perform purely judicial functions, 
eince they never decide anything but the cnses before 
them. It is natural to say that the Supreme Court 
pronounces Acts of Congress invalid, but in fact 
■ this is not so. The Court never pronounces any 
opinion whatever upon an Act of Congress. What 
the Court does do is simply to determine that in a 
given case A is or is not entitled to recover judgment 
against X ; but in determining that case the Court 
may decide that an Act of Congress is not to he 
taken into account, since it is an Act beyond the 
ooostitutional powers of Congrees*. 

' JrNiinT.//fiiiMJ,40lto,R«p. 113. ' 6m LectoKin. [^88-91, «M<i; 
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thereby becomes the ultimate arbiter of all matters 
affecting the Constitution. 

Let no one for a moment fancy that the right of 
every Court, and ultimately of the Supreme Court 
to pronounce on the constitutionality of legislation 
and on the rights possessed by different authorities 
under the Constitution is one rarely exercised, for it 
is in fact a right which is constantly exerted with- 
out exciting any more surprise on the part of the 
citizens of the Union than does in England a judg- 
ment of the Queen s Bench Division treating as 
invalid the bye-law of a railway company. The 
American tribunals have dealt with matters of 
supreme consequence ; they have determined that 
Congress has the right to give priority to debts due 
to the United States*, can lawfully incorporate a 
bank^ has a genei-al power to levy or collect taxes 
without any restraint, but subject to definite prin- 
ciples of uniformity prescribed by the Constitution; 
the tribunals have settled what is the power of 
Congress over the militia, who is the person who has 
a riglit to command it', and that the power exercised 
by Congress during the War of Secession of issuing 
paper money was valid*. The Courts again have 
controlled the power of the separate States fully as 
vigorously as they have defined the authority of the 
United States. The judiciary have pronounced un- 

^ Kent, CommentarieSy i. pp. 244-248. 

' Ibid., pp. 248-254. • Ibid., pp. 262-266. 

* Stor}*, Commentaries on the Constitution {^ih ed.)ii.8ec8. 1 116, 
1 1 1 7. See Jlejibum v. Griswoid, 8 Wallace, 603, Dec. 1869, and 
Knox V. Zee, 12 Wallace, 457. 
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constitutional every ex pnst facio kw, every law 
taxing even in tlio slightest degree articles exported 
from any State, and liave again deprived of eficct 
Btat« la"-3 impairing tlie obligation of contracts. 
To the judiciary in short is due tlic maintenance of 
JDstice, tlio existence of internal free trade, and the 
general respect for tlio rights of property ; whilst a 
recent decision nhowB that tliQ Courts arc prepared 
to uphold as consistent with the Constitution any 
laws which prohibit modes of nsing private property, 
vrhicli Bcom to the judges inconsistent with public 
interest'. Tlie jiowcr moreover of the Courts which 
maintains the articles of the rrpiislitutinn as the 
law of the land, and thereby keeps each authority 
witluD ita proper sphere, is exerted with an ease and 
r^ularity which has astounded and perplexed con- 
tinental critics. The explanation is that the judges 
of the United States control the action of the Con. 
Btitution, but they perform purely judicial functions, 
since they never decide anything but the cases before 
them. It is natural to say that the Supreme Court 
pronounces Acts of Congress invalid, but in fact 
this IB not so. Tlio Court never pronounces any 
opinion whatever upon an Act of Congress. What 
the Court does do is simply to determine that in a 
given case A is or is not entitled to recover judgment 
against X ; but in determining that case the Court 
may decide that an Act of Congress is not to be 
taken into account, since it is an Act beyond the 
constitutional powers of Congress*. 

' JlfiNmT./I/iHotf,4 01ta,Itep.it3. 'S<«Lc<larein.pp.8B-9i,«M» 
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If any one thinks this is a distinction without a The tr 
(lifference he shows great ignorance of politics^ and aTfoB 
does not understand how much the authority of a ^fjj 
Court is increased by confining its action to purely suut, 
judicial business. But persons who, like De Tocque- 
ville, have fully appreciated the wisdom of the 
statesmen who created the Union, have formed 
perhaps an exaggerated estimate of their originality. 
Their true merit was that they applied with extra- 
ordinary skill the notions which they had inherited 
from English law to the novel circumstances of the J 
new republic. To any one imbued with the traditions 
of English procedure it must have seemed impossible 
to let a Court decide upon anything but the case 
before it. To any one who had inhabited a colony 
governed under a charter the effect of which on the 
validity of a colonial law was certainly liable to be 
considered by the Privy Council, there was nothing 
startling in empowering the judiciary to pronounce 
in given cases upon the constitutionality of Acts 
passed by assemblies whose powers were limited 
by the Constitution, just as the authority of the 
colonial legislatmres was limited by charter or by 
Act of Parliament. To a French jurist indeed filled 
with the ti-aditions of the French Parliaments all 
this might well be incomprehensible, but an English 
law}^cr can easily see that the fathers of the 
republic treated Acts of Congress as English Courts 
treat bye-laws, and in forming the Supreme Court 
may probably have had in mind the functions of the , 
Privy Council. It is still more certain that they had 
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before their eyes cases in which the tribunals of par- 
ticular Stales had treated as unconBtitutlonal. and 
therefore pronounced void. Acts of the etntfi legis- 
lature which contravened the state conntitution. The 
earliest caac of (foclaring a law unconstitutional datea 
(It is s-iid) from 1 786, and took place in Bhode 
Island, which was then, and continued till 1842. to 
be governed under the charter of Charles II. An 
Act of the legislature was declared unconstitutional 
Vjr the Courta of Xorth Carolina in 1 787' and by the 
Courts of Virginia in 1788*, whilst the Constitution 
of the United States was not adopted till 1789, and 
Marhury v. Madi'gon, the first case in which the 
Supreme Court dealt ivitli the question of constitu- 
tionality, was decided in 1803*. 

But if their notions were conceptions derived from 
English law, the great statesmen of America gave to 
old ideas a perfectly new expansion, and for the first 
time in the history of the world formed a constitution 
which should in strictness be *' the law of the land," 
and in eo doing created modem federalism. For the 
CFsential chamcteriBtics of federalism — the supremacy 
of the constitution — the distribution of powers — the 
authority of the judiciary — reappear, though no doubt 
with modifications, in every true federal state, 
ft. Turn for a moment to the Canadian Dominion. 
The preamble to the British North America Act, 1 867, 

* Martin, 411. * 1 Vk. C**. 198. 

* tCniKil>,i37. For thefneti aito Ibe earljactioD ofUieSUta 
Courta in dMlAring legivlnlirfl cDictmrDtt nueonitilnticinal I am 
todabted, ■■ for rancli oth«r uieful critieiim, to taj friand Protnaor 
Thajer, oT HarraTd Univeraity. 
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asserts with official mendacity that the Provinces of 
the present Dominion have expressed their desire to 
be united into one Dominion "with a constitution 
similar in principle to that of the United Kingdom.** 
If preambles were intended to express the truth, for 
the word "Kingdom** ought to have Veen substituted 
** States*; since it is clear that the Constitution of the 
Dominion is modelled on that of the Union. The 
Constitution is the law of the land ; it cannot 
be changed either by the Dominion Parliament 
or by the Provincial Parliaments ; it can be altered 
only by the sovereign power of the British Par- 
liament. Nor does this arise from the Canadian 
Dominion being a dependency. Victoria is, like 
Canada, a colony, but the Victorian Parliament can 
with the assent of the Crow^n do what the Canadian 
Parliament cannot do — change the colonial constitu- 
tion. Throughout the Dominion, therefore, the Con- 
stitution is in the strictest sense the immutable law 
of the land. Under this law again, you have, as you 
would expect, the distribution of powers among bodies 
of co-ordinate authority * ; though undoubtedly the 
powers bestowed on the Dominion government and 
Parliament are greater when compared with the 
powers reserved to the Provinces than are the powers 
which the Constitution of the United States gives to 
the federal government. In nothing is this more 
noticeable than in the authority given to or assumed 
by the Dominion Government to disallow provincial 

' See B. X. Ameiica Act, 1867, fcc^ 91, 92. 
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acta wliich fire illegal or unconstitutional '. This 
riglit wos possibly given with a view to oljvinte 
altogether the uccessity for invoking the law Courts 
AS interpreters of tho Constitution ; the founders of 
the Confe<leration appear \q fact to have believed 
that "the care taken to define the respective powers 
••of tho several legiclativ'c bodies in the Dominion 
*' would prevent any tmublesome or dnngerous conflict 
"of authority arising between tho central and local 
"govemniciitsV The futility however of a hope 
grounded on a misconception of the nature of federal- 
ism is proved by tho existence of two thick volumes 
of rfpoits filled with rri^os rrn the constitulinnality 
of legislative enactments, and by a long list of 
decisions as to the respective powers poFsessed by 
the Dominion and by tho Provincial Parliaments — 
judgments given by the true Supreme Court of the 
Dominion, namely, the Judicial Committee of the 
Privy Council. In Canada, as in the United States, 
the Courts inevitably become the interpreters of the 
Constitution. 
• Swiss federalism repeats, though Tvith noteworthy 
variations, the csEcntial traits of the federal polity as 
it exists across the Atlantic. The Constitution is the 
law of the land, and cannot be changed either by 
the federal or by the cantonal legislative bodies; the 
Constitution enforces a distributioD of powers be- 
tween the national government and the Cantons,aiid 
directly or indirectly defines and limits the power 

' Sm Bourinot, PaHinntentartf Pnee^vrt itni Pm^tt m (iU 
Dominion if Canada, p. 76. * 8«c Ibid., p^ 694. 
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of every authority existing under it. Tlie Common 
Government has in Switzerland, as in America, three 
organs — a federal Legislature, a fedei'al Executive 
{Bn7t(lesrath), and a federal Court (Bundesgericht). 
Of the many interesting and instructive peculiarities 
which give to Swiss federalism an individual cha- 
racter, this is not the occasion to write in dctaiL 
It lies however within the scope of this lecture to 
note that the Constitution of the Confederation 
differs in two most important respects from that of 
the United States. It does not, in the first place, 
establish anything like the accurate division between 
tlie executive and the judicial departments of govern- 
ment which exists both in America and in Canada ; 
the executive exercises, under the name of "ad- 
ministrative law," many functions* of a judicial 
character, and thus, for example, deals with questions 
having reference to the rights of religious bodies. 
Tlie federal Assembly is the final arbiter on all 
questions as to the respective jurisdiction of the 
executive and the federal Court. Tlie judges of 
that Court are elected by the federal Assembly, they 
are occupied greatly with questions of public law 
[Staafsrecht), and so experienced a statesman as 
Dr. Dubs laments that the federal Court should 
possess jurisdiction in matters of private law*. 
When to this is added that the judgments of the 
federal Court are executed by the government^ it at 

' See Co}utiluti(yi% Fedcrale, art. 113, lAn, 27 June, 1874, art^ 
59i and Dubs, OeffhitlicJie JiecJU, ii. p. 90. 

' Constitution Fctleral^, art. 113, & Dub*, ii. pp. 93--95. 
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once becomes clear that, nccorjing to any English 
rt-indard, Swips statcsmansliip has failed as distinctly 
as American statesmanfihip has succeeded in keeping 
the judicial apart from the executive department of 
government, and that this faihire constitutes a serious 
flaw in the Swifs Constitution. That Constitution, 
in the second place, does not in reality place the 
federal Court on an absoluta level with tlio federal 
Assembly. In many ciscs that tribunal cinnot ques- 
tion the constitutionality of laws or decrees passed 
by t)ic federal Parliament '. From this fact one 
might Buppose that the federal Assembly is (unlike 
Congress) a sovereign body, but this is not so. 
The reason why all Acts of the federal Parliament are 
treated as constitutional by the federal tribunal is 
that the Constitution itself almost precludes the 
possibility of encroachment \ipon its articles by tlie 
federal legislative body. No legal revision can 
take place without the assent both of a majority 
of Swiss citizens and of a majority of the Cantons, 
and an ordinary law duly passed by the federal 
Assembly may be legally annulled by a popular veto. 
The authority of the Swiss Assembly nominally ex- 
ceeds the authority of Congress, because in reality 
the SvnsB legislative body is weaker than Congres*. 
For while in each case there lies in the background 
a legislative sovereign capable of controlling the 
action of the ordinary legislature, the sovereign 
power is far more easily brought into play in 
Switzerland than in America. When the sovereign 
* Cond'lHfiM Ffdfrah, art. 1 1 3, Dnba, O^tmOidm RwAt, n. 91. 
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power can easily enforce its will, it may trust to its 
own action for maintaining its rights ; when, as in 
America, the same power acts but rarely and with 
difGculty, the Courts naturally become the guardians 
of the sovereign's will expressed in the articles of 
the Constitution. 

Our survey from a legal point of view of theCompmrf. 
characteristics common to all federal governments tweea 
forcibly suggests conclusions of more than ^^^ely JTJ^^SiJl 
legal interest, as to the comparative merits of fede-*n^ofp« 
ral government, and the system of Parliamentary aoverei^ 
sovereignty. *^' 

Federal government means w^eak government. 

The distribution of all the powers of the state 
among co-ordinate authorities necessarily leads to j 
the result that no one authority can wield the same 
amount of power as under a unitarian constitution 
is possessed by the sovereign. A scheme again of 
checks and balances in which the strength of the 
common government is so to speak pitted against . 
that of the state governments leads, on the face of it^ 
to a certain waste of energy. A federation therefore 
will always be at a disadvantage in a contest with 
unitarian states of equal resources. Nor does the 
experience either of the United States or of the 
Swiss confederation invalidate this conclusion. The 
Union lias no powerful neighbours and has no foreign 
policy whatever. Circumstances unconnected with 
constitutional arrangements make it possible for 
Switzerland to preserve her separate existence, 
though surrounded by powerful and at times hostile 
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nations ; and llic mutual jealousies incident to fede- 
ralism do no doubt in some respects visibly weaken 
tbe Swiss nepublic. Tliue, to take one example 
oiilv, each member of the executive must l>eloug to 
H different canton '. But tbis rule may exclude from 
tbe government statesmen of high merit, and there- 
fore diminish the resources of the state. A rule that 
each member of tlio Cabinet should be the native 
of a different county would appear to EngU»hmeo 
palpably absurd. Yet this absurdity is forced upon 
Swiss politicians, and affords one among numerous 
instances in which the efficiency of the jiublic service 
id sacrificed to the requirements of federal sentiment. 
Switzerland, moreover, is governed under a form of 
democratic federalism which tends towards uni- 
turianium. Each revision increases the authority 
of the nation at the expense of cantonal indepen- 
dence. This is no doubt in pail due to the desire 
to strengthen the nation against foreign attack. 
It is perhaps also due to another circumstance. 
Federalism, as it dc&ncs and therefore limits the 
powers of each department of the administration, ia 
unfavourable to the interference or to the activity 
of government. Hence a federal government can 
hardly render ser\nces to the nation by undertaking 
for the national benefit functions which may be 
performed by individuals. This may be a merit of 
the federal system ; it is, however, a merit which 
docs not commend iUelf to modern democrats, and 
no more curious instance can be found of the in* 
* Cm*tilut!on FHAxJ*, art. 96. 
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consistent currents of popular opinion which may 
pervade a nation or a generation at the same time 
than the coincidence in England of a vague ad- 
miration for federalism alongside with a far more 
decided feeling against the doctrines of so-called 
laissez faire. A system meant to maintain the 
status quo in politics is incompatible with schemes for 
wide social innovation. 

Federalism tends to produce conservatism. Consori. 

This tendency is due to several causes. TheenJiam. 
constitution of a federal society must, as we have 
seen, be not only a written but a rigid constitution^ / 
that is, a constitution which cannot be changed by 
any ordinary process of legislation. Now this essen- 
tial rigidity of federal institutions is almost certain 
to impress on the minds of citizens the idea that any 
provision included in the constitution is immutable 
and, so to speak, sacred. The least observation of 
American politics shows how deeply the notion that 
tlie Constitution is something placed beyond the 
reach of amendment hiis impressed popular imagi- 
nation. The difficulty of altering the Constitution 
produces conservative sentiment, and national con- 
servatism doubles the difficulty of altering the 
Constitution. The House of Lords has lasted for 
centuries ; the American Senate has existed for about 
one hundred years, yet to abolish or alter the House 
of Lords would be a far easier matter than to modify 
the constitution of the Senate. To this one must 
add that a federal constitution always lays down ^ 
general principles which, from being placed in tlie 
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comtitution, gradually come to command a super- 
Htitious reverence, and thus are in fact, though not 
in theory, protected from change or criticism. The 
principle thnt legislation ought not to impair obligation 
of contracts !im governed the whole course of Amcricaa 
opinion. Of the conservative effect of snch a maxim 
when forming an article of the constitution we may 
form some measure by the following reflection. If 
any principle of the like kind had been recognised 
in England as legally binding on the Courts, the 
Irish Land Act would have been unconstitutional 
and void; the Irish Church Act, 1S69, would, in 
greot part at IcJist. have been from a legal jtoiut of 
view BO much waste paper, and there would have been 
great difficulty in legislating in the way in which the 
English Parliament has legislated for the reform of 
the Universities. One maxim only among those 
embodied in the Constitution of the United States 
would, that is to say, have Ixcn sufficient if adopted 
in England to have arrested the most vigorou-s cflTorts 
of recent Parliamentary legisliitioo. 
L*(ai Federalism, lastly, means legalism — the pre<]omiD- 

anoe of the judiciary in the constitution — 'the preva- 
lence of a spirit of legality among the people. 

That in a confcdenition like the United States tlie 
Cumts become the pivot on which the comitita- 
tional arrangements of the country turn is obWous. 
Sovereignty is lodged in a body which rarely exerts 
its authority and has (so to spenk) only a potcntiul 
existence ; no Icgialaturo throughout the land is mora 
than B subordinate law-making body capable in strict- 
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of enacting nothing but bye-laws ; the powers of 
executive are again limited by the constitution ; 
interpreters of the constitution are the judges. 
Bench therefore can and must determine the 
s to the authority both of the government and 
3 legislature; their decision is without appeal; the 
jquence follows that the Bench of judges is not / 
the guardian but also the master of the consti- 
n. Nothing puts in a stronger light the inevit- 
connection between federalism and the prominent 
ion of the judicial body than the history of 
2rn Switzerland. The statesmen of 1848 desired 
ive the Bundesgericlit a far less authoritative 
ion than is jDOssessed by the American Supreme 
rt. They in effect made the federal Assembly for 
: what it still is for some purposes, a final Court 
ppeal. But the necessities of the case were too 
ig for Swiss statesmanship; the revision of 1874 
tly increased the power of the federal tribunal 
rem the fact that the judicial Bench supports 
r federal institutions the whole stress of the con- 
itiori, a special danger arises lest the judiciary **^ ^ i 
Id be unequal to the burden laid upon them« In 
3untry has greater skill been expended on consti- 
ig an august and impressive national tribunal than 
le United States. Moreover, as already pointed 
the guardianship of the Constitution is in America 
ded not only to the Supreme Court but to every 
;e throughout the land. Still it is manifest that 
I the Supreme Court can hardly support the duties 
)sed upon it. No one can doubt that the varying 

M 
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decieiona given in the legal-tender cases, or in the line 
of recent judgments of which Mvnn v. Illinois is a 
Bpecimen, show that the most honest judges are after 
all only honest men, and when set to determine 
matters of policy ajid statesmanship will necessarily 

3 !» swayed by political feeling and by reasons of state. 
But the moment that this bias becomes obvious a 
Court loses its moral authority, and decisions which 
might be justified on grounds of policy excite natural 

- . indignation and suspicion when they are seen not to 
^ ' be fully justified on grounds of law. American entice 
indeed are to be found who allege that the Supreme 
Court not only is proving bat always has proved too 
weak for the burden it is called upon to bear, and 
that it lias from the fii-st been powerless whenever 
it came into confiict with a State, or could not 
- ' count upon the support of the federal executive. 

'. These allegations undoubtedly fait a weak spot in 
the constitution of the great tribunal. Its judg- 
ments are without force, at any rate as agfunst a 
Stat« if the President refuses the means of putting 
them into execution. " John Marshall," said Jefferson, . 
" has delivered his judgment, let him now execute it, 
"if he can;" and the judgment was never put into 
force. But the weight of criticisms repeated from the 
earliest days of the Union may be eainly exa^erated. 
Laymen are apt to mistake the growth of judicial 
caution for a sign of judicial weakness. Foreign 
observers moreover should notice that in a federation 
the causes which bring a body such as tha Supreme 
Court into existence, also supply it with a source of 
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ultimate power. The Supreme Court and institutions 
like it are the protectors of the federal compact, and 
the validity of that compact is, in the long run, the 
guarantee for the rights of the separate States. It is 
the interest of every man who wishes the federal 
constitution to be observed, that the judgments / 
of the federal tribunals should be respected. It is 
therefore no bold assumption that, as long as the 
people of the United States wish to keep up the 
balanced system of federalism, they wUl ultimately 
compel the central government to support the autho- 
rity of the federal Court. Critics of the Court are 
almost driven to assert that the American people are r 
indifferent to state rights. The assertion may or 
may not be true ; it is a matter on which no English 
critic should speak with confidence. But censures on 
the working of a federal Court tell vexy little against 
such an institution, if they establish nothing more 
than the almost self-evident proposition that a federal 
tribunal w^ill be ineffective and superfluous, when the 
United States shall have ceased to be in reality a ' 
federation. A federal Court has no proper place in a 
unitarian Republic. 

Judges, further, must be appointed by some 
authority which is not judicial, and where decisions , 
of a Court control the action of government there 
exists an irresistible temptation to appoint magis* 
trates who agree (honestly it may be) w^th the views 
of the executive. A strong argument pressed against 
i^Ir. Blaine's election was, that he would have the 
opportunity as President of nominating four judges, 

. M 2 
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and tlmt a ])oIiticIan allied with railway conipauics 
was likely to pack the Supreme Court with meu 
certain to ivrest the law in favour of mercantile 
corporations. Tlie accusation may have heen baseless ; 
the ioct that it should have been made and that 
even " Republicans " should declare that the time 
had cotDO when " Democrats " should no longer b« 
excluded from the Bench of the Uiuled States tells 
plainly enough of the special cvila which must be 
weighed against the undoubted benefits of making 
the Courts rather than the legislature the arbiters of 
tho constitution. 
That a federal system again can flourish only 
>)>»•■ It- among communities imbued with a legal spirit and 
Sm^oT tpTaioed to reverence the law is as certain aa can he 
p****"- any conclusion of political speculation. FederaliBiQ 
substitutes litigation for legislation, and none but a 
law-fearing people will bo inclined to regard the 
decision of a suit as equivalent to the enactment of a 
law. The main reason why the United States has 
carried out the federal system with unequalled succesa 
ia that the people of the Union are more thoroughly 
imbued with legal ideas than any other existing 
nation. Constitutional questions arising out of either 
the constitutions of the separate States or the articles 
of the federal Constitution are of daily occurrence 
and constantly occupy the Courts. Hence the dtizeoa 
become a people of constitutionalists, and mattera, 
which excite the strongest popular feeling, u for 
instance the right of Chinese to settle in the countjy, 
fu<e determined by the judicial Bench and the dedsioD 
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of the Bench is acquiesced in bj the people, 
acquiescence or submission is due to the Americans 
inbcriting the legal notions of the common law« i. e. of 
the " most legal system of law '* (if the expression may 
I be allowed), in the world, De Tocqueville long ago 
\ remarked that the Swiss fell far short of the Americans 
] in respect for law and justice \ The events of the 
I last thirty-five years suggest that he perhaps undcr- 
j rated Swiss submission to law. But the law to which 
I Switzerland is accustomed recognises wide discre- 
tionary power on the part of the executive, and has 
j never fully severed the functions of the judge from 
I those of the government. Hence Swiss federalism 
fails, just where one would expect it to fail, in main- 
j taining that complete authority of the Courts which 
■ IS necessary to the perfect federal system. But the 
SA\'i8s, though they may not equal the Americans in 
reverence for judicial decisions, are a law-respecting 
nation. One may well doubt whether there are many 
states to be found where the mass of the people 
would leave so much political influence to the Courts. 
Yet any nation who cannot acquiesce in the finality 
of possibly mistaken judgments is hardly fit to form 
part of a federal state*. 



' Sc«pasMige cited, Lecture V, pp. i6S-i7i,jm«1 
* Tlis meaning of an '* uneantiiiniianai *' iaw. — The expresMl 
j " anconttitutional " has, m applied to a Iaw, at lemat three diScrent 
neaningt varying according to the nature of the conetitiitioo with 
reference to which it if used : — 
(i.) The ezpret»ion as applied to an English Act of P^iamtBt, 
j mennt timpljr that the Act in question, as for instanc* the Iriah 
Cliarch Act 1869, is, in the opinion of the speaker, oppoeed to the 
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■pint or tlie Kngliih constitution ; it cnnnot mean tlist th« Act !■ 
«ith«r ft broach of law or Ii void. 

(ii.) The rxpFMnon bi Applied to k Uw pnised by the Frcuch 
FArliament, roeans tbftt the law e. g. exltndtog the length of the 
Pre»idcnt"B tfimrB of office, I) ofiposod to tlie •rticles of the coarti- 
ttiUoa, Tlic Mpmiion does not n«cr«»iri1jr mrnn that the law ia 
quMtion if void, for itii by no Ri«ani certain (we pp. 111-113 awCi) 
ibat anj Freneli Court will rcfa>e to rnforce a law became it ii 
oncniutitatioiinl. Tlw word would probably, though not of nccea- 
•ity, b« irhen eiapluyed by a Preaclimaii, a term of ceoiura. 

(iii.) Ilie tncpmiioa, at applied to an Act of Congrcai, meani 
Bimply thot the Act it one beyond the power of Congrom, and it 
therefore void. The woni does not in thia case necessarily import 
any ceiuure nbateTer. Am American might, witbont any incon- 
tiiteocy, *ay that an Act of Congren wai a good law, that ii a law 
calculated in hii o[Hnion to benefit the country, bat that nnforto- 
natelj it waa "unconititulional," lliat ia to wy vltm tn'raf uA 
Toid. 
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LECTURE V. 



THE RULE OF LAW: ITS NATUBB. 



Two features have at all times since the Norman tim *• R«to 

I oC Law* 

Conquest characterised the political institutions of um MbjMi 
I England. ^*^ 



j Tlie first of these features is the onmipotence or *^ 
undisputed supremacy throughout the whole country 
of the central government. This authority of the 
state or the nation was during the earlier periods of 
our history represented by the power of the Crown. 
The King was the source of law and the midntainer 
of order. The maxim of the Courts, iouifuit in luy 
ci vitni de lui al commencement \ was originally the 
expression of an actual and undoubted fact This 
royal supremacy has now passed into that sovereignty 
of Parliament which has formed the main subject of 
the throe foregoing lectures. 

. The second of these features, which is very dosely 
connected with the first, is the rule or supremaqr of 
law. Til is peculiarity of our polity is well expressed 
in the old saw of the Courts, **La ley e$i lejdui ka^iU 
" inheritance, que le toy ad; carjHir la ley il mims el 



' Year Bookt, xxir. Edward III; cited Gneift, Engiimk§ V^r- 
v^lungtrecht^ i. p. 454. 
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** toiilea sfB Kujelt sont rutet, et ti la ley nefttJt, tiul rot, 
" et nul inheritance tera '." 

Tills Bijpreraac/ of the law, or the security given 
under the English constitution to the rights of indi* 
viduuls, forma tlic subject of this lecture und of the 
two next lectures. 
n>niU Foreign observers of English manners, such for 
^J*?^ example as Voltaire, Dc Lolmo, De Tocqueville, or 
' by Oneist, have been far raorw struck th«n have English- 
men themselves with the f:tct that England is a 
countiy governed, as is tcarcely any other part of 
Europe, nnder the rule of law; and admiration or 
sstonishmeut at the legality of English habits and 
feelings is nowhere better expressed than in a curious 
passage from De Tocqueville's WTitings, which com- 
pares the Switzerland and the England of 1836 in 
respect of the spirit which pen-ades their laws and 
manners. 
D^Tocnof " I am not about," be writes, " to compare Switzer- 
vmniff r*- "land witb the United States, but with Great Britain, 
•fwt r* "When you examine the two countries, or even if 
Switair- "you omy pass through tbem, you perceive, in my 
owtnM "judgment, the most astonishing diffurences between 
•Jjj ^"T » them. Take it all in all, England seems to be much 
" more republican than tlie Helvetic Republic The 
"principal difTercnces are found in the institutions 
"of the two countries, and especially in their 
"customs {moeurt). 

" 1. In almost all the Swiss Cantoni liberty of 
" the proa is a very recent thing. 

* Yntr Books, six. Tlmrj VI, cilrd Onciil. KmyHttk* Ftnrat- 
nntfirwAf, i. p. 455. 
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" 2. In almost all of tliem individual liberty is by 
<<uo means completely guaranteed^ and a man may 
" be arrested administratively and detained in prison 
" without much formality. 

" 3. The Courts have not, generally speaking, a 
" perfectly independent position. 

4. In all the Cantons trial by jury is unknown. 

5. In several Cantons the people were tliirty- 
" eight years ago entirely without political rigbt& 
" Aargau, Thurgau, Tessin, Vaud, and parts of the 
'* Cantons of Zurich and Berne were in this condition. 

"Tlie preceding observations apply even more 
" strongly to customs than to institutions. 

" i. In many of the Swiss Cantons the majority of 
"the citizens are quite without taste or desire for 
" self -government, and have not acquired the habit of 
"it In any crisis they interest themselves about 
*' their affairs, but you never see in them the thirst 
"for political rights and the craving to take part 
" in public affairs which seem to torment Englishmen 
" throughout their lives. 

" ii. The Swiss abuse the liberty of the press on 
" account of its being a recent form of liberty, and 
" Swiss newspapers are much more revcluiionary and 
" much le^^ practical than English newspapers. 

"iii. The Swiss seem still to look upon assoda- 
"tions from much the same point of view as the 
"French, that is to say, they consider them as a 
"means of revolution, and not as a slow and sure 
"method for obtaining redress of wrongs. The 
"art of associating and of making ura of the 
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"right of association is but little understood in 
*• Switzerland. 

"iv. Tlie Swiss do not show the love of justice 
" which 19 such a strong characteristic of the English. 
** Their Courts have no place in tho political arrange- 
" meats of the country, and exert no influence on 
"public opinion. The love of justice, the peaceful 
"and legal introduction of the judge into the 
"domain of politicE>, are perhaps the most standing 
" cliaracteristics of a free people. 

" v. Finally, and this really embraces ail the rest, 
"the Swiss do not show at bottom that respect for 
"justice, that love of law, that dislike of using force, 
"without which no free nation can exist, which 
"strikes strangers so forcibly in England. 

" I sum up these impressions in a few words. 

" Whoever travels in the United States is' involnn- 
" tarily and instinctively so impressed with the (act 
" that the spirit of liberty and tho taste for it have 
" pervaded all the habits of the American people, 
" that he cannot conceive of them under any but a 
"Bepublican government. In the same way it is 
" impossible to think of the English as living under 
" any but a free government. But if violence were 
" to destroy the Republican institutions in most of 
" the Swiss Cantons, it would be by no means certain 
"that after rather a short state of transition the 
" people would not grow accustomed to the loss of 
" liberty. In the United States and in England there 
"seems to be more liberty in the customs than in 
" the laws of the people. In Switzerland there seems 
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" to be more liberty In the laws than in the castoms 
" of the country '." 

De Tocqueville's language has a twofold bearing B«uini 
on the topic of this lecture. His words point in riUcV 
tlie clearest manner to the rule, predominance, or''"^ 
supremacy of law as the distinguishing character- ™i« of 
istic of English institutioosL Tliey further direct 
attention to the extreme vagueness of a tnut of 
national character which is as noticeable as it is hard 
to portray. De Tocqueville, we see, is clearly per- 
plexed how to define a feature of English manners 
of which he at once recognises the existence; be 
mingles or confuses together the habit of self- 
government, the love of order, the respect for justice 
and a legal turn of mind. All these sentiments are 
intimately alUed, but they cannot without confuaon 
be identified with each other. If however a critic 
as acute as De TocqueviUe found a difficulty in 
describing one of the most marked peculiarities of 
English life, we may safely conclude that we our- 
selves, whenever we talk of Englishmen as loving 
the government of law, or of the supremacy of law 
as being a characteristic of the English constitution, 
are using words which, though they possess a real 
significance, are nevertheless to most persona who 
employ them full of vagueness and ambiguity. If 
therefore we are ever to appreciate the full import 
of the idea denoted by the term " rule, supremacy, 
or predominance of law," we must first detemuDe 

' Sec De Tocqueville, (Fumt Comj'JUtf, riii. pp. 4S5-4S7- 
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prccUeljr what we mean by siich expressions wlicu 
we apply them to the British constitution. 
m Wlion we Ray that the supremacy or the rule of 

2*^ law is a characteristic of the English constitution, 
we generally include under one expression at least 
three distinct though kindred conceptions, 
■fix* oi We mean. In the first place, that uo man is punish- 
riiM ahle or can be lawfully made to suffer in body or 
J^"* goods except for a distinct breach of law established 
*■ in the ordinary legal manner before the ordinary 
Courts of the land. In this sense the rule of law 
is contratleJ with every system of government bawd 
on the exercise by persons in authority of wide, 
arbitraiy, or discretionary powers of constraint 
'"* Modem Englishmen may at first feel some eur- 
■u>j prise tliat the "rule of law" (la the sense in wliich 
li.^, we are now using the term) should be considered 
[*** as in any way a peculiarity of English institutions, 
since at the present day it may seem to be not 
BO much the property of any one nation as a trait 
common to every civilised and orderly state. Even, 
however, if we confine our observation to the exist- 
ing condition of Europe, we shall soon be convinced 
that the " rule of law " even in this narrow sense is 
peculiar to England, or to those countries which, like 
the United States of America, have inherited English 
troditjoos. In every continental community the 
executive exerciRcs far wider discretionary authority 
in the matter of arrest, of temporary imprisonment, 
of expulsion from the territory, and the lilie, than 
it either legally claimed or In fact exerted by 




-.^ ^ .-■..--•■■- ■-■...^^,,lYirt ■ - ■ -■ - ' :■■- ^-^..^t .^-«. •»-• ||p-|Y,(ji^p^ 



THE RULE OP LAW : ITS NATURE. 173 

tlie government in England ; and recent events in 
Switzerland, which by the way strikingly confinn De 
Tocqueville's judgment of the national cliaracter, 
remind us that wherever there is discretion there is 
room for arbitrariness, and that in a republic no less 
than under a monarchy discretionary authority on 
the part of the government means insecurity for 
legal freedom on the part of subjects. 

If however we confined our observation to theContn 
Europe of the year 1885, we might well say thatEn^ 
in most European countries the rule of law is*^/^ 
now nearly as well established as in England, ing 1m 
and that private individuals at any rate who do 
not meddle in politics have little to fear, as long 
as they keep the law, either from the Government 
or from any one else, and we might therefore 
feel some difficulty in understanding how it ever 
happened that to foreigners the absence of arbi- 
trary power on the part of the Crown, of the 
executive, and of every other authority in England 
has always seemed a striking feature, we might almost 
say the essential characteristic of the English con- 
stitution. Our perplexity is entirely removed by 
carrying back our minds to the time when the 
English constitution began to be criticised and 
admired by foreign thinkers. During the eighteenth' 
century many of the continental governments • 
were far from oppressive, but there was no con- 
tinental country where men were secure from \ 
arbitrary power. The singularity of England was ' 
not so much the goodness or the leniency as the 
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legality of the English system of government. 
AVhen Voltairo came to England — and Voltaire 
represented the feeling of his age — his predominant 
sentiment clearly was that he had passed out of the 
realm of despotism to a land where the laws might 
be harsh, hut where men were ruled by law and not 
by caprice'. lie had good reason to liuow the differ- 
ence. In 1 7 1 7 Voltaire was sent to the Bastille for 
a poem which he had not written, of which he did 
not know the author, and with the sentiment of 
which he did not agree. AVhat adds to the oddity, in , 
English eyes, of the whole transaction is that the 
RcgL-nt treated the afTair as a sort of joke, and, so to 
speak, "chaffed" the supposed author of the 6atira 
**/ have teen" on being about to pay a visit to a 
prison which he "had not seea'." In 1725 Voltaire, 
then the literary hero of bis country, was lured 
off from the table of a Duke, was thrashed by lackeys 
in the presence of their noble master, was unable to 
obtain either legal or honourable redress ; and because 
he complained of this outrage, paid a second visit to 
the Bastille. This indeed was the last time in which 



' "hf circonttaoco* qui coDtrvgnaieDt Voltun i cbercbar an 
" reroge cliet notToiBinBiieTaieotlui bspirar une {nnde (jinpaUiw 
" poor de* intlitution ou il d'j aviut BuUe placv k I'ubitnira, < La 
"niMD Mt libre ki et n'j conoalt point it coDtraiDta,' Oa/ 
" mpire an air plus giaircus. Ton m tent aa milieu it citojvDa qd 
" n'oDt pai tort de porter U front hkut, da marcher fitremcnt, aftn 
" qo'on n'eQt pn toucher k un »eul cbcYea de leur tHe, et n'afut k 
" redoubter ni lettret de catbet, ni captiviti LamotiTia." Dcnoirc^ 
tcrrea, Folloin, i. p. 365. 

' I Danoireflerrea, pp. 344-364. 
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he was lodged within the walls of a French gaol^ but 
liis whole life was a series of contests with arbitrary 
power, and nothing but his fame, his deftness, his 
infinite resource, and ultimately his wealth, saved 
him from penalties far more severe than temporary 
imprisonment. Moreover, the price at which Voltaire 
saved his property and his life was after all exile from 
France. If you want to see how exceptional a phenome- 
non was that supremacy of law which existed in Eng- 
land during the eighteenth centuiy read such a book 
as Morley's Life of Diderot. The effort lasting for 
twenty-two years to get the Encyclopidie published 
was a struggle on the part of all the distinguished 
literary men in France to obtain utterance for their 
thoughts. One hardly knows whether the diffi- 
culties or the success of the contest bear the 
strongest witness to the wayward arbitrariness of 
the French Government. 

Eoyal lawlessness was not peculiar to specially! 
detestable monarchs such as Louis the Fifteenth : it 
was inherent in the French system of administration. 
An idea prevails that Louis the Sixteenth at least waa > 
not an arbitrary, as he assuredly was not a cruel ruler. 
But it is an error to suppose that up to 1 789 anything 
like the supremacy of law existed under the French 
monarchy. The folly, the grievances, and the mystery 
of the Chevalier D'Eon made as much noise little 
more than a century ago as the imposture of the 
Claimant in our own day. The memory of these 
things is not in itself worth reviving. What does 
deserve to be kept in remembrance is that in 1778, 
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In Uie tlays of Joliuson, of Adam Siiiitli. of Gibbon, 
of Cowi>er, of Burk« aud of Mansfield, during the 
continuance of the American war and within eleven 
years of the assembling of the States General, a brave 
oflicer and a di8tingiiislied diplomatist could for some 
offence 8tJll unknown, without trial and without con- 
viction, bo cuntlcmncd to undergo a penance and 
disgrace which could hardty be rivalled by the 
fanciful caprice of the torments inflicted by 0rieDt4l 
despotism '. 

Nor let it be imagined tliat during the latter 
part of tbo eighteenth century the government 
of France was more arbitrary than tliat of other 
countries. To entertain such a supposition ia to 
misconceive utterly the condition of the continent. 
In France, law and public opinion went for a 
great deal more than in Spain, the petty States 
of Italy, or the Principalities of Germany. All 
the evils of despotism which attracted the notice 
of the world in a great kingdom such aa France 
existed under worse forms in countries where, just 
because the evil was so much greater, it attracted 
the less attention. The power of the French mon- 
arch was criticised more severely than the lav- 
lessness of a score of other tyrants, not becanse the 
French King ruled more tyranpically than other 

' It U worth Dotica that eT«n afUr the mMting of tb< St«t«a 
Ocnerml tlie King was ipparcatl; nluctut to giva ap kltagetlwr 
the powen exercited bj Ittlru 4* eaelitt. Be* DhJaratioi^ dt 
inUntiont i/m Soi, Art. 15, Ploiurd, Ltt Cvmtitutioin Fra»fmm§, 

P- 10. 
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crowned heads, but because the French people ap- 
peared from the eminence of the nation to have a 
special claim to freedom, and because the ancient 
kingdom of France was the typical representative 
of despotism. This explains the thrill of enthu- 
siasm with which all Europe greeted the fall of the 
Bastille. WTien the fortress was taken, there were 
not ten prisoners within its walls; at that very 
moment hundreds of debtors languished in Englibh 
gaols. Yet all England hailed the triumph 
of the French populace with a fervour which to 
Englishmen of the nineteenth century is at first 
sight hardly comprehensible. Reflection makes clear 
enough the cause of a feeling which spread through 
the length and breadth of the civilised worli The 
Bastille w*as the outward and visible sign of lawless 
power. Its fall was felt, and felt truly, to herald in 
for the rest of Europe that rule of law which already 
existed in England \ 

We mean in the second place *, when we speak of 
the " rule of law " as a chamcteristic of our country, T?**^ 
not only that with us no man is above the law, but ^r^&amrj 
(what is a different thing) that here every iPAn, j^itu x 
whatever be his rank or condition, is subject to the 

* For Englifth f>entiroeut with reference to the fenritodt of tbo 
French, Fce Goldsmith, Citizen of the Worid, iti., Letter it; aad 
hoe iliid., Letter xxxrii, p. 143, for a contrmst between tho 
ixecution of Lord Ferrers and the impuDity with which a Freocb 
iioliUinnn was nllowcd to commit murder becAUse of his relatioDthip 
to the Ruval family; and fur the genera] ttate of feeliog throoghoQi 
Eun»i>e, De Toc<|u«ville, (£urrti CoiniJrtes, Tiii. pp. 57-7 !• 

' For fiist mcaiiing tee p. 172, ante. 
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ordinary law of the realm and amenable to the juria- 
dictioa of the ordinary tribunals. 

In England the idea of legal equality, or of tlie 
universal Hubjcction of nit classes, to one law admin- 
istered by the ordinary Courts, has been pushed to 
ita utmost limit. With u.s every oihcial, from the 
Prime iklinistcr down to a constable or a collector of 
taxes, is under the s;imo reMpon^ibitlty for every act 
done without legtd ju-stilicJiUon as any other citizen. 
The Keporta abound with cases in which officials 
have been brought \>efore the Courts and made 
in their personal c;i]facily liable to punishment or 
to the [laynient of damages for acts done in their 
official chartteter but in excess of their lawful au- 
thority, A eo^'iiiiil govtruor', a SL-crot:iry of state*, a 
military officer*, and alt subordinates, though carrying 
out the commands of their official superiors, are as 
responsible for any act whicli the bw does not 
authorise as is any private and unofficial person. 
Officials, such for example as soldiers* or clergymen 
of the Established Church are, it is true, id England 
as elsewhere, subject to laws which do not affect tlie 
rest of the nation, and are in some instances amen- 
able to tribunals which have no jurisdiction over 
their fellow countrymen ; officials, that is to say, 
are to a certain extent governed under what may 



' i/MfyN r. Fabrtgat, Cowp. l6t ; Miugravt r. PlUHt, 5 App. 
Cm. 101 ; Governor WaO'i Cam, >8 St TV. 51. 
' Entiek V. CarringlOH, 19 St. Tr. IO30L 
■ ri,illij>tY.£yr». UE, 4 Q.a JIB- 
' Ai to the I«gnl pwition of wldier*, mc Luctnn VIL 
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be termed official law. But this fact is in no way 
inconsistent with the principle that all men are in 
England subject to the law of the realm ; for though 
a soldier or a clergyman incurs from his position 
legal liabilities from which other men are exempt, 
he does not (speaking generally) escape thereby from 
the duties of an ordinary citizen. 
An Englishman naturally imagines that the rule Contrmst la 



of law (in the sense in which we are now using the betwi^ 

term) is a trait common to all civilised societies. ^8i»a<i 

. ... «ttd 

But this supposition is eiToneous. Most European 

nations had indeed, by the end of the eighteenth 
century, passed through that stage of development 
(from which England emerged before the end of 
the sixteenth century) when nobles, priests, and 
others could defy the law. But it is even now far 
from universally true, that in continental countries 
all persons are subject to one and the same 
law, or that the Courts are supreme throughout 
the state. If we take France as the type of a 
continental state, we may assert with substantial 
accuracy that officials (under which word should 
be included all persons employed in the service of 
the state) are in their official capacity protected from * 
the ordinary law of the land, exempted from the juris- 
diction of the ordinary tribunals, and subject in many 
respects only to official law administered by official 
bodies. This is a topic which can be understood 
only after a survey (which for our present purpose 
must be a cursory one) of the nature and principles 
of what is called in France droit administratif. 

N 2 




Droil adrnmislrnt!/' is a term known under OOft 
form or iinotlicr to tlic law of most contincntul states, 
but it is one for which Eiirflish leytil phraseology 
nipplies no jiropcr equivalent. The words "adrainig- 
trativc law," which are the most natuml rendering of 
tlroU athninistratif, are unknown to English judges 
nud courwel, and are in tlieniselvcs hardly intelligible 
without fiu'ther explanation. 

Tliis absence from our language of anv satisfactory 
equivalent for the exprc-aion droit admimetralif is 
Higiiificaut ; the want of a name arises at bottom 
from our non- recognition of the thing itself. In 
England, and in countries which, like the United 
States, derive tlioir civilisation from English source*, 
the system of adminbtrativc law and the very princi- 
ples on which it rests are in truth uiiknoivn. This 
absence from the institutions of the Union of any- 
thing answering to droit adminittratif arrested the 
observation of De Tocqueville from the first moment 
when he began his investigations into the character- 
istics of American democracy. In 1831 he writes to 
an experienced French judge {magittraf). Monsieur 
De Blosseville, to ask both for an explanation of the 
contrast in this matter between French and American 
institutions, and also for an authoritative explana- 
tion of the general ideas {iioliona ghiirale*) govern- 
ing the droit adminiiiraiif of his country'. He 

' On IhiB topic MC Ancoc, CoHjtitnea mtr radmiitittrvliom «f li 
Jivit adminiilrali/ (3rd ed); YiTien, £twlu AdmiaulnUivm ; 
Bceuf, Droit AJmliiiMnili/dih ei.). 

' Oe Tocqucnllc'a Uoguage ia to nmaxlubU sod bt«n m 
CI0MI7 OQ our topic that it dncrre* ijnotatioa : "Ctftu m'tmptthi 
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giounds his request for information on his own 
ignorance about this special branch of French juris- 
prudence, and clearly implies that this want of 
knowledge is not uncommon among French lawyers. 
When we know that a legist of Do Tocqueville a 
ability found it necessary to ask for instruction in the 
" general ideas " of administrative law, we may safely 
assume that the topic is one which even in the eyes 
of a French lawyer bears an exceptional character, 
and need not wonder that Englishmen find it difficult 
to appreciate the nature of rules which are admittedly 
foreign to the spirit and traditions of our institutions. 
It is however this veiy contrast between adminis- 
trative law as it prevails in France, and the notions 
of equahty before the law of the land which are firmly 
established in modern England, that makes it worth 
while to study, not of course the details, but what 
De Tocqueville calls the notions gdncrdles of French 
droit administratif. Our aim should be to seize the 
general nature of administrative law and the prin- 
ciples on which the whole system of droit adminiB- 
iratif depends, to note the salient chai acteristics^by 

** le j)hi8y je voiis avoue, de $avoir ce qui se fait e^ir cea diJJtrtnU 
^^ })o{nt8 en AmCrique, ce^tt d^ignorer, <k ])eu i.^es comjiHtnient^ ee qui 
" existe en France, Vons savez que, chez tioti«, le droit admini9trat\f 
** ct h droit civil forment comme deux mondes gfjMris, qui ne viveni 
*^ point toujours en j^aix, mais qui ne sont ni a»9ez amis ni a$$ez 
^* enneinis 2>our $e lien counaUre. J'ai toujours vtcu dam Fun'ei 
" tntisfori ignorant de ce qui $e 2)ast^e dans tautre, £n meme temp^ 
*'q7ie jai scnii le haioin d*acqutrir les notions generales qui ms 
^^ mnnqvtnt h c€t igard^faijicnst^ que je ne }>ourais mieuxfairt ^%sc 
*' de jn'adresscr h vous," De Tocqueville, (Euvrcs ComplHes^ vii. 
p. 66. 
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wliich ttii» sy»tcm in marked, and lastly to make clear 

to ourselves how it is tliat tlie existence of a sclieme of 

adiuinistrati^'e law tnitkea tlie legal situation of every 

government oflicial in France totally diflcrent from the 

legal situaliou of servants of the state in England, 

and in fjict CAtabtishes a condition of things funda- 

V mentjilly inconswtent with %vhat Englishmen regard 

^S.\ as the due supremacy of the ordinary law of the land. 

t>rmi /■ Droit adminisiratif, or "administrative law," has 

t,^f,~~ i hcen defined by French authorities In general terms 

iu sataM. jg « ^]jg tjojy of riileg which regulate the relations of 

" the administration or of the administrative authority 

" towarda private citizens > ; " and Aucoo in kia 

'work on droit atlministmli/ describes his topic in 

tliis verj' general language*: " Admiuiistrative law 

"detoniiines (i) the constitution and the reUtioDi uf 

■ *'tliof<e organs of society which are charged with tha 

•* care of those social interests {iyilereta coUectifg) which 

" are the object of public aduiinistralion, by which 

" terra is meant the different representatives of society 

" among which the sUte is the most important, and 

** (2) the relation of the administrative authoritie* 

" towards the citizens of the stAte." 

' "On t* iefinit ordinairttnt»t Ctnttmblt dt» rtgtt» ^i rigitMrnt 
"let rapportt lU raJmlniilration oud* Vtrntoritt ^dminittTmlin Otta 
"ttt filr^nM." Adcoc, i>rc«( AJmimiitivtif, L ■■ 6. 

' "}fov»frfffrtnonidir*,jiournolrt part: t< drviX mtmiMttr^tif 
"JtUrmim*: i«- ta cmMitutton tt Ut rn/yiorU Ju try^mtt 4a U 
"aeeiHl el^ryft Jv •on dtM intirfu ctlhctifi fMi fiml t^^jm A 
" taJmiintintlion pubii^iv*, e'tti A din d*t di^irtmtM f/mattt^/U^ 
" (('an* dt ta Mxim, Joitl ff tal M tapttu imyartanU; t^ tta rapfitfU 
" del a*ii>rith a-lminidnuiiit arte ttt titcyma." VmA, 
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These definitions are obviously wanting in pre* 
cision, and their vagueness is not without significance. ( 
As far» however, as an Englishman may venture to 
deduce the meaning of droit adminidratif from 
foreign treatises and Reports, it may (at any rate for 
our present purpose) be best described as that portion 
of French law which determines (i) the position and * 
liabilities of all state officials, and (ii.) the civil rights - 
and liabilities of private individuals in their dealings 
with officials as representatives of the state, and (iii.) 
the procedure by which these rights and liabilities 
are enforced. The effect of this desciiption is most 
easily made intelligible to English students by gi^nng 
examples of the sort of matters to which the rules of 
administrative law apply. If a Minister, a Prefect, 
a policeman, or any other official commits acts in 
excess of his legal authority {excbs de jfouvoiri^ as, 
for example, if a police officer in pursuance of orders, 
say from the Jlinister of the Interior, wrongfully 
arrests a private person, the rights of the individual 
aggrieved and the mode in which these rights are to 
be determined is a question of administrative law. 
If, again, a contractor enters into a contract with any 
l»ranch of the administration, e. g. for the supply of 
goods to the government or for the purchase of 
btores sold oif by a ])ublic office, and a dispute arises 
as to whether the contract has Injen duly performed 
i»r as to the damages due to the contnictor for a 
breach of it by the government, the rights of the 
contracting parties are to l>c det4,*nnined in accordance 
with the rules of administrative law, and to be en- 
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forced (if nt all) by tlic inctliods of procedure which 

that law provides. All dcnljugs, in short, m which 

the rights of an individual in r<?ference to the 8tat« 

I or officials representing the state come in question, 

] fall within the scope of administrative law. 

iv^*** Any one who considers with care the nature of the 

«{^— lu droit athninitlralif oi France, or the kind of topics to 

tupriB- which it fippliea, will soon iliscover that it rcsta at 

"tpi^ bottom on two leading ideas alien to the conceptions 

of modem Englifihmon. 
Ftw- The first of these notions is that the government, 

Um Mat*, and every servant of the governroentv possesses, as 
represciit-jitivL' of the nation, a wliolc body of special 
rights, privileges, or prerogatives as against private 
citizens, and that the extent of these rights, privi- 
leges, or prerogatives is to be determined on prin- 
ciples different from the considerations which fix the 
legal rights and duties of one citizen towards another. 
An individual in his dealings with the state does 
not, according to French ideas, stand oq anytliing 
like the same footing on which lie stands in dealings 
with his neighbour. 

A, for example, being a private person, enters into 
a contract with X, also a private person. X breaks 
the contract A has a right to recover firom X 
damages equivalent to the gain which A would have 
made if X bad kept to his WrgiuiL 

A enters into an exactly similar contract with }i, 
an official acting on behalf of some department of the 
government. N, or in fact the department, breaks 
t))e contract. A has a right to claim from the 







THE BULE OF LAW : ITS NATURE. 185 

government, not, as in tlie case of the action against 
X, damages equivalent to the gain which he would 
have made if the contract had been kept^ but only 
damages equivalent to the loss (if any) which A may 
have actually suffered by the breach of contract *. 
In other words, the state when it breaks a contract' 
ought, according to French ideas, to suffer less than 
would a private Avrong-doer. In the example here\ ;. 
given, which is merely one among a hundred, the \ '- 
essential chai-acter of droit administratif becomes ' 
apparent — it is a body of law intended to preserve | 
the privileges of the state. . 

The second of the general ideas on which rests Separ*. 
the system of administrative law is the necessity 



(^ 



of maintaining the so-called separation of powers 
{separation dcs j)ouvoirs\ or, in other words, of pre- 
venting the government, the legislature, and tho 
Courts from encroaching upon one another's province. 

Tlie expression " separation of powers," as applied ^ 
bv Frenchmen to the relations of the executive 
and the Courts, w4th which alone we are here con- 
cerned, may easily mislead. It means, in the mouih 
of a French statesman or lawyer, something different 

' " Un parti culter gut n'exccute })a$ un niarcJti doit <k rentrepremeur 
" une xndtmnile projyortiomu'e au gain dont il U prive; U Code dvU 
*' VcUthlit ainri. L' ad ministration qui romjd un id marehi ne doii 
** d'indemnitf quen raison de la perte cprouvee. Cut la figU cU 
"/a juriytrudence administrative, A moins que U droit ne #*y 
" oppose, die tinit que I'litat, e^est-h-dire la collection de tau$ Us 
" citoyens, et le (rcsor public, cent'ti-dire Vensemhle de toue lee ecm- 
" trihuablcSf doivent jxisser avaut le citoyen oh le contrihwMe ieolH^ 
" drfcndaiit U7i intlrU individuel," Vivien, £(udee Adminieirative$f 
i- pp. 140-142. 
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from what we mean in England hy the *' indepen- 
(lenco of the judges," or the like expressions. It 
meann as interjirL-tid hy French hUtorj, by French 
legislation, and hy the dccifrionH of French tribunals, 
neither more nor Icfa than the maintenance of the 
principle that while the ordinary judges ought to bo 
irremovable and thus iudc[icndcnt of Oio executive, 
llie government and its ofiiciala ought (whilst acting 
officially) to be independent of and to a great extent 
free from the jurisdiction of the ordinary Courts '. 
It were curious to follow out the historical growth of 
the whole theory as to the " sepnratiou of power*." 
It rests apparently up»n Montwquieu's Eujprit dea 
hoit. Book XT. c. 6. and is in Fome sort the offspring 
tif a double misconception j Montesfpufu misunder- 
stood on this point the principles and pTBctioe of the 
English constitution, and his doctrine was in turn, if 
not misunderstood, exaggerated and misapplied by 
the French statesmen of .the Revolution, whose 
judgment was biapsed at onco by knowledge of the 
inconveniences which had resulted from the inter- 
ference of the Parliaments in matters of state and 
by the characteristic and traditional desire to increase 
the force of the central government The investiga- 
tion, however, into the varying fate of a dogma 
which has undergone a different development on 
each side the Atlantic would lead us too far from 
our immediate topic. All that we need note is the 
extraordinary influence exeited in France and in all 
cotmtrics M-hicb have followed French examples by 
' Sec Aocoe, Droit AJminiMmli/, w. to, 14. 
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this part of irontesquieu's teaching, and the extent 
to which it underlies the political and legal institu- 
tions of the French Republia 

To the combination of these two ideas may be ciuxacteiw 
traced the distinguishing characteristics of French^"*" 
administrative law. 

The first of these characteristics is (as you must Rigbu 
already have perceived) that the relations of thej^^^.^^^ 
government and its officials towards private citizens ^J »p«»i 
are regulated by a whole body of special rules, which 
are in reality law^s, but which differ from the laws 
which govern the relation of one private person to- 
wards another. Nor is it unimportant to remark that 
the maxims of administrative law are not reduced 
to a code, but are what ^ve should call in England 
"case law;" and therefore possess that element of 
expansiveness which, w^hether it be counted a merit 
or a defect, is inherent in case law. Add to this that 
tl.ese maxims are *'case law** made not by judges^ 
but by government officials. 

The second of these leading characteristics is that^^ 
tlie ordinary tribunals have, speaking generally, no U^oat 
concern with any matter of administrative l^^-jET*?*" 
Questions of private right as between private citizens nutuen 
and all accusations of crime fall within the jurisdic- ^ 
tion of the civil tribunals or (as we should say) of the 
common law Courts. But the ordinary judges are in- 
competent to pronounce judgment on any administra- 
tive act {acte administratlf), that is, on any act done by 
any official, high oxXow^honiiJide in his official character. 
The judges cannot pronounce upon the legality of 
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decrees issued by the Presiiient of the Republic, M for 
example Uie Jcerces with reference to the ' unnutho- 
riRcd congregations," nor upou the \va.y in which these 
decrees have been put into execution by the govern- 
ment ' ; tlie jiidgos cannot determine the meaning and 
legal effect, in cjise tt be seriously disputed, of official 
documents, as for exiimple of a letter addressed by a 
SJinistcr of State to a subordinate or by a General to 
apcrsoD under his command * ; the judges have, speak- 
ing generally, no jurindiction aa to quetitiong arising 
on a contract made between a private person and a 
dt-'partment of the government ; the judges have no 
right to entertain an nctiun broiiglit by a private indi- 
vidual against an official for a wrong done in discharge 
of his official duties ; thus if X, a cavalry officer, 
■when under ordera rides from one place to another at 
a review and negligently knocks down A a spectator, 
A cannot bring an action against X in the ordinary 
Courts *. 

The a.'^scrtion however that where an offidal in 
the discharge of his official duty injures a private 
individual the person wronged cannot claim redress 
from the ordinary judges, docs not mean or imply 
that a person who is thus aggrieved, say who it 
wTongfully arrested by a policeman acting under 
orders, or libelled in an official notice issued by a 
mayor, is without a remedy. The incompetence of 
the civil tribunals means only that where any TToog 

' DaWot, JuHtjrrudenet GentraU, 1883,0. 111. 

' Ibid., 1884,1 lie. Thii rfcnlli tbc Hitecnlk Salireof Jovaa). 
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has been done in the course of an official proceeding, 
redress must be sought from the proper official 
authorities, or, as they are called, the administrative 
tribunals {trilnnaux administratifs). Lt, 

For tlie third salient feature of French droit Q^^ 
administratif is that it is administered by adminis-^^ 
trative Courts; at the head of wliich stands the**™" 
Council of State. These so-called •* Courts" have of i«trmi 
comparatively recent times acquired to a certain *^*^* 
extent a quasi-judicial character, and have adopted a 
quasi-judicial procedure'. We must take care how- 
ever not to be deceived by names. The adminis- 
trative authorities which decide all disputes in 
regard to matters of administrative law {coiitentieux 
administratif) may be called " tribunals," and 
may adopt forms moulded on the procedure of a 
Court, but they all of them, from the Council of 
tlie Prefect {conseil de pxfedure) up to the Council 
of State, bear the more or less definite impress 
of an official or governmental character ; they are 
composed of official persons, and, as is implied by the 
very pleas advanced in defence of withdrawing ques- 
tions of administrative law from the civil Courts, 

^ This change iu the constitution and procedure of the ftdminis- 
trutive Courts is an act of deference to the gradual spread of ideas 
hke those wliich prevail in England. It is a change which is very 
far from univers;illy approving itself to the judgment of Frenchmen. 
Tliere has always existed a school of French puhlicists who have 
ohji-ctt'd to referring administrative matters to bodies which had 
aii\ihing whatever of a judicial character and who have maintained 
tliat where the rights of the state arc concerned the admiiiistratioa 
as representing the state bhould be the sole judge in its own caoMw 
See Vivien, £tude$ AdminutrativtB, i. p. 129. 
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Uxk upon the disputes brought bcfure ibcm from a 

govemmenta] point of view, and decide them in a 
spirit different from the feeling which influences the 
ordinary judges'. Since 1789 it hns been once and 
uguin pro|K>3cd that in France, as in England, rights 
against tlio government Rhoidd, like rights against 
private persons, be defenniucd by the judges. But 
French statcfioitn of all schools have invariably 
nyected euch proposals, on the avowed ground that 
it is only from administrative tribunals that the in-' 
tiiresta of ttio state will icccivo duo considenitjon. 
Official Courtfl are, in short, supported because they 
have an official bias. Tlie reparation between judicial 
and administrative powers, combined with the co- 
existence of "ordinary" Courts and " administrative " 
Courts, results of necessity in conflicts of jurtKdictioD. 
A policeman acting under the ordem of bis superiors 
bi-eaks into a mouasterv, seizes the property of the 
inmates, and expels them from the house, he is tliere- 
upon charged by the [uirties aggrieved with ofTcnocs 
which Enghsh lawyers would call trespass and aasault. 
He pleads that be is acting under government orders 
in execution of the decree which diasotved certain 
religious societies. The plaintiffs bring him before 
n civil Couii. The (jucstion at once arisen whether 
redress ought not to have been sought before the 
administrative tribunals; the objection la raised that 
the tivil Court baa no jurisdiction. Ilere we have a 
"conflict.* The natural idea of an Engliabmnn la Uiat 

' Aucoc, Droit AdniinUirutif. n. 16^-171; VtvWn, £twdu 
AJmintilntint. I. p. 140. 
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this conflict must be determined by the ordinary 
judges ; for that the judges of the land are the proper 
authorities to define the limits of their own juris- 
diction. Tliis view, which is so natural to an 
English lawj^er, is radically opposed to the French 
conception of the due " separation of powers * since 
it nmst, if systematically carried out, enable the 
Courts to encroach on the province of the adminis- 
tration; it contradicts the principle laid down in 
the earlier stages of the Revolution and still recog- 
nised as valid by French law, that "administrative 
bodies must never be troubled in the exercise of 
their functions by any act whatever of the judicial 
power ^ ;" nor can an Englishman w^ho recollects the 
cases on general warrants deny that the judges have 
often interfered with the action of the administration. 
The worth of Montesquieu's doctrine is open to ques- 
tion, but if his theory be sound it is clear that judicial 
bodies ouglit not to be' allowed to pronounce a final 
judgment upon the limits of their own authority. 

Hence arises the fourth and for our purpose the Con- 
niost noticeable feature of administrative law. j^rbdio- 

Tliere exists in France a Tribunal des ConHiis. or**<«^ 

ti ■ ml .__JI 

Court for deciding conflicts of jurisdiction. The special by 



function of this body is to determine finally whether ^'f^ 
a given case, say an action against a policeman for an 
assault, comes within the jurisdiction of the civil 
Courts, or of the administrative Courts. On this 
matter of jurisdiction judges and officials are certain 
to form diflerent opinions; a glance moreover at 

* See Aucoc, Droit Adimnxstraiify s. 34. 
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the lieaJ Competence ailminie/rative in tlio Eecueil 
Piriodiiiue de Jurisprudence, by Dalioz, shows at 
ODce the constant occurrence of cases which make it 
ncccsiiary to fix Uie limits which divide the spheres 
of the judiciiil and of tlio lulininiBfrntive authorities. 
Tlie true nature therefore of adioiiiistrative law de- 
pends in France upon the constitution of the Tribunal 
det ConJtU$. Is this " trilmnal " a judicial body or an 
official body? An Engh'sh critic will be slow to give 
a decisive ans\vcr to this quextion. He will remember 
how easily a Frenchman might niisinterpret the 
working of English institutiuns, oud might, for 
instance, suppose from tbo relation of the Chancellor 
to the Ministry that the Cabinet could influence the 
dcci^on of an action entered in the Chancery Diviaiott 
of the High Court. But subject to the hesitutioa 
which becomes any one who comments upon the 
effect of institutions which are not those of hig 
own countrj', an observer may assert with eome con- 
fidence that the Trihmal dea Coufiits is at least as 
much of an official as of a judicial body. It follows 
therefore that the jurisdiction of the civil tribunals 
is in all niatters which concern officials determined by 
pt-rsous who, if not Bctiially jMirt of the executive, are 
Bt^'ayed by official sympathies, and who are inclined to 
consider the interest of the state or of the govemment 
more important than strict regard to the legal righto 
of Individuals. Tliat this view is oom-ct may he In- 
fvncd from several cousideratioDS. Till a recent 
date the Council of Stnto, a certainly more or lew 
official lK)dy, was the final authority on questions of 
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jurisdiction. So strong moreover was tlie bias of 
French law in favour of the administration, that up 
to 1870 all servants of the government possessed a 
l<ind of exemption from the jurisdiction of the Courts 
absolutely inconsistent with every English notion of 
equality before the law. 

Dc Tocqueville has given us an account of the pro- i^t« 
tection extended over French functionaries in the fol- aoooux 
lowing passage, which may be considered classical : — ^Jx 

" In the Year VIII of the French Republic a consti- tion d 
*' tution was drawn up in which the following clause 
'*was introduced: *Art. 75. All the agents of the 
"government below the rank of ministers can only 
" be prosecuted for offences relating to their several 
" functions by virtue of a decree of the Conseil d'£tat ; 
" in wldch case the prosecution takes place before the 
"ordinaiy tribunals.' This clause survived the *Con- 
" stitution de TAn VIII,' and it is still maintained 
"in si)ite of the just complaints of the nation. I 
" have always found the utmost difficulty in ex- 
" I)laining its meaning to Englishmen or Americans. 
*' They were at once led to conclude that the Conseil 
'* d'£tat in France was a great tribunal, established in 
" tlie centre of the kingdom, which exercised a pre- 
*' liniinary imd somewhat tyrannical jurisdiction in all 
"political causes. But when I told them that the 
*' Conseil d'fitat was not a judicial body, in the com* 
" mon sense of the term, but an administrative council 
" composed of men dependent on the Crown, so that 
** the King, after having ordered one of his servants, 
'* called a Prefect, to commit an injustice, has the 
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" power of cummaD(lmg atiotlicr of his servants, called 
" a Councillor of State, t<> prevent the former from 
** being punished ; when I dciQon.strated to thcin tlmt 
" llie citizen who hna ticen injured by the order of the 
"sovereign is obliged to solicit from the sovereign 
" permission to obtain redress, thej refused to credit 
"so flagrant an abuse, and were tempted to accuse 
" mo of fals;:hood or of ignorance. It fretiuonllj 
"happened before the Revolution that a Parliament 
" issued a warrant against a public oflicer who had 
" comniittcd an ojTence, and »ometimc» the procceJ- 
" iugs were Btopped by tl>e authority of tho Crown, 
" which enforced compliance with its absolute and 
"despotic wilL It is painful to perceive how much 
" lower we are sunk tlian our forefathcra, since wu 
" allow things to pass under the colour ofjustice and 
" the sanction of the law ivhich violence alone could 
" impose upon them V 

Our authors subsequent investigations make it 
doubtful whether Article 75 of the Constitutioa of 
the Year VIII (1799) does more than reproduce in % 
stringent shaj^e a principle inherited from the aneien 
r^ime*; it at any rate represents the pennanenl 

' De ToofiUcvillc, Dtmoarairyiit Amtrua,i.(Jnatimti<m\p. 101 ; 
(^MrruCaM^^lM. i. pp. 174, 175. 

* " C« qui ajij-arait ... .quttttiionftuJitlttfrnptTOMtttaJmiituIr*- 
" tirt»,e'ttt rhtitrnitlian MmtiHMdUdm foitvair a^lmiuiiU^'/Jautla 
'^ ^Airt jwlieiain. Lt* lfyiilita'lmittutrat^tin>titJimmlta»*eiam, 
" fU* It jift graitd vi<tdu gvuttnttrntnt ttOrrUur Jtraiteitn rtfimt 
" llait JIM 'm Jm^u aJmiuitlraUMl. On p^urraU M flotitdrt «Ne 
"autanlJtntiteinittt^ii^ttia-lininitir^Uurijmf/ttiaU. lMm<J*dif- 
"Jirtna W ^tn ttoitt acviu tvrrigf taitein rfyim* titrUfnmitrfoiat, 
*-tt Fanm* imiU Mr ti itt«ttd, J'atmit m jiupt'i yritrmt !■ ■■■■■ 
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sentiment of French governments with regard to the 
protection due to officials. This is what ^ves to a 
repealed article of a forgotten constitution a curious 
speculative importance. If any one wants a proof of 
the essential difference between French and English 
ideas as to the relation between individuals and the 
state, he will find it in the fact that under the 
monarchy of Louis PhiUppe, which was supposed to 
be a copy of the English constitution, every official 
in France was entitled to a kind of exemption from 
ordinary legal process which never has existed ia 
England, and which could not be established here 
without a revolution in the feelings of the English 
people. The one thing which to an Englishman is 
more astonishing than the existence of Article 75 is 
the date and mode of its abolition. It survived the 
Consulate, the Napoleonic Empire, the Bestoration, 
the Orleans Monarchy, the Republic of 1848, and the 
Second Empire ; it was abolished on the 19th Sep- 
tember, 1870, by a government which had come into 
power through an insiu^rection, and which laid no 
claim to existence except the absolute necessity of 
protecting the nation against invasion. It is 

^^pliciU de eraire que ce que nous appdofu laju$iict administrative 
*' Hait une creation de NapoUon, (Test du pur ancien r6gim6 oon- 
" BCT\6 ; et la 2>rincipe que lors menu qu^il s'agii de contrtt, c*esf-d- 
" dire d'un engagement fonnd et regulihremenl ^>ri# tnJtrs tm por- 
^^ticulier et V^tat, c*est d V£uu d jugtr la cause^ eei axiome^ 
**inconnu chez la jtlupart des nations modemes, Hait tenu pout 
" atissi sacre ^xir un intemlant de Vancien regime, quil pourraii 
" Vctre de nos jours par lepersonnage qui ressemble U plus d eeiui'l^ 
"i« teux dire un jnrfet." De Tocqueville, (Euvrts ComplHes^ vL 

pp. 221, 222. 
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certainty strange that a provisional govommcnb 
occupied witli the defence of Paris should have 
repealed a fundamental principle of French law. It 
IB equally curious that the repeal has beea sub- 
sequentlj treated as valid. Of the motives which led 
men placed in temporary authority by the accidents 
of a revolution to carry through a legal innovation 
which, in appearance at least, alters the wholo 
position of French olBciaU, no foreign observer caa 
form a certain opinion. It is however a plausible 
conjecture that the repeal of Article 75 was lightly 
enacted and easily tolenited, because it effected a 
change more important in appearance than in reality, 
and did not afUr all gravely touch the position of 
French fuDctionarics or the course of French adminia- 
tmtioa '. 
EOrciof We can now undt-rstand the way in which the 
m^tuinti/ cxiatencc of a aroti adnnnistralif aHcct* the whole 
"fwii° l^-'g'^l position of French public servants and renders 
t*''*!*- it quite different from that of Englinh officials. 

Persons in the employment of the government, 
who form, be it obEcrved, a much larger and more 
important part of the community than do the whole 
body of the wrvanta of the English Crown, occupy 
in France a position in some respects resembling 
that of soldiers in England. For the breach of 
lofiicial discipline they are, we may safely assume, 
Ircnddy punislmble in one form or another. But 
if like English soldiere they are subject to official 

' Fur *oii)« conrinoRtLoD of Ma view m« Ancce, Drvit AJtmimM' 
mtif, M. 4tj^|i6. 




THE liULE OF LAW : ITS NATURE. 197 

discipline, they have what even soldiers in England 
do not possess, a very large amount of protection' 
against legal proceedings for wrongs done to private 
citizens. The party wronged by an official must 
certainly seek relief, not from the judges of the 
land, but from some official Court. Before suet 
a body the question which will be mainly con- 
sidered is likely to be, not whether the com- 
plainant has been injured, but whether the de- 
fendant, say a policeman, has acted in discharge of 
his duties and in lond Jide obedience to the com- 
mands of his superiors. If the defendant has so 
acted he will, we may almost certainly assume, be 
sure of acquittal, even though his conduct may have 
involved a technical breach of law. On this assump- 
tion, and on this assumption alone, we can under- 
stand the constant and successful effijrts of the 
French administration to withdraw from the cogni- 
zance of the civil Courts the long list of actions 
brouglit against officials by members of the ** un- 
authorised congregations " which were dissolved under 
the celebrated decrees of 29th March, 1880*. We 
may further draw the general conclusion that under 
the French system no servant of the government 
who, without any malicious or corrupt motive^ 
executes the orders of his superiors, can be made 
civilly responsible for his conduct. He is exempted 
from the jurisdiction of the civil Courts because he is 

' See Dalloz, Jxirisjyruflaice GeneraU^ 1880, iii. 121; ibid, 18S1, 
iii. 81, 91; ibid. i88i,ii. 32, 33; ibid. 1883, ii. 212; ibid. 1880^ 
iv. 23. 
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engaged in an administrative act ; he is safe from 
official condemnation becanse the act complained of 
is done in pvireiianco of his official duties. To this 
must he added a further consideration, to which for 
tlic sake of clcaruoss no reference has hitherto liccn 
made. French law appears to recognise an indelinitfl 
dass of "acts of state," acts, that is to say, which 
are done by the government as mattem of police, of 
high policy, of public security and the like, and acta 
of this class do not full within the control cither of 
the admloistrativc or of any othor Courta. It would, 
for example, appear that in questJons of extmdition 
as regards jwrsons who are not French citizens tlic 
government can act freely on its own diKretion, and 
that a foreigner threatened with expulsion or ex- 
pelled from French territory by orders of the govern- 
ment will not be able to obtain protection or redress 
in any French Court whatever ; the executive pos- 
sesses under the French constitution " prerogatives " 
— no other word so well expresses the idea — which 
are above and beyond rather than opposed to the 
law of the land. 
EffnH of ^^'bat may be the precise limits which the system 
]J[™^'J^j-of administrative law taken together with the autto- 
oa padiim rity ascribed in France to the executive in matters of 
state imposes on the jurisdiction of the civil tribunals, 
no foreigner can pronounce with certainty. These 
limitations are however, as we have seen, in many 
instances very strict, and are certainly suffident to 
prevent the judges of the land from pronoundng 
judgment on wrongs not amounting to actual crimes 
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done by oflicials to private citizen& These restrictions 
on the authority of the Courts, must, at any rate as an 
Englishman would think, diminish the moral influence 
of the whole judicial body, and deprive the French 
judicature of that dignity which the English Bench 
have derived from their undoubted power to inter- 
vene, indirectly indeed, but none the less eflSciently, 
in matters of state. The condemnation of general 
warrants — a condemnation which, whatever be the 
French law of arrest, could not (it would seem) be at the 
present day pronounced by any Court in France — did 
as much in the last century to raise the reputation of 
tlie Bench as to protect the freedom of the subject. 
Our judges would with diflSculty retain the reverence 
with which their traditions surround them if the 
decisions even of the House of Lords were, whenever 
tliey were alleged to interfere with the prerogative 
of the Crown or the discretionary powers of the 
Ministry, liable to be invalidated by some official 
body. The separation of powers, as the doctrine is 
interpreted in France, means, it w^ould seem to an 
Englishman, the powerlessness of the Courts in any 
conflict with the executive. However this may be^ 
it assuredly means the protection of official persons 
from the liabilities of ordinary citizens 

Compare for a moment with the position of French ContrMi 
officials under the system of droit adminidraiif the S©« Jr**" 
situation of servants of the Crown in Encrland. IT^^"** ^ 

Among modern Enghshmen the political doctrines CagUad. 
which have in France created the system of droit 
admijiisiraiif are all but unknown. Our law bears 
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very few tncCB indeed of the idea tlmt wlicn ques- 
tions ariee Itetween the state or, as we shoidd say, 
tl>e Crown or its serrnnts and privnie persons, the 
interests of (ho govcrnincnt should be in anjr sense 
preferred or the acta of its agents claim any special 
protection'. Our laws, again, lend no countenance 
to the dogma of the " Boparation of powers " as that 
doctrine is understood hy Frenchmen. The common 
law Courts have constantly hampered the action of 
thcexccutive.and by iwuiug the writ of AntuaB corpua 
as well as by other means do in fact exert a strict 
supervision over the proceedings of the Crown and 
its servants- 

Honco in modem England the civil servants of tlia 
Crown arc not, even as regards their ofHcial duties, 
subject to any peculiar kind of law or amenable to 
special tribunals. Tlicy are persons employed and 
pjiid to do work for the govcniment; they do not 
constitute anything like what foreigners call an 
" official hierarchy." Tins absence of amenability to 
special tribunals is not wholly beneficiaL Gross 
violations of duty by public servantB arc frequently 
not punifiliable. A copyist in a public office sells to 
the newspapers a secret diplomatic document of the 

* Then nrw tome ftint tntcn of tamt ancb prinelpU ia tiM 
riJttnic«of proccrdingi by "pet ilioD of right" and in Um ■Utotorj 
adTsntagM of notiM of nclioo ami the lilte. which nnder naay AeU 
«f PArliaioeiil *r« girm to comUUM and oUwn " actiag w po^ 
»iHin<« of" »omc itatotorj pDw#r. The extent t« wUdi tvtn thlM 
Ttry limited sdTantagre often prevvtit •ctions eicainet nbor^iMto 
official! tnajr give ua louie »1ig1it MiDcrptioo ol the way in which 
(iril prc<ce«diTigi mnrt be n-rtrniDed to Fnmc* by the inetnnpetcDce 
ef the CoHrta to deal with aa; " adanniamtin Mt." 
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highest importance. Imagination can hardlj picture 
a more flagrant breach of duty. But there are 
apparently no means available for punishing the 
culprit. He may perhaps be put on trial for larceny 
on the ground of his having stolen the paper on 
which the communication of state is written; but 
a prisoner tried for a crime which he has in fact not 
committed, because the offence of which he is really 
guilty is not a crime, may count upon acquittaL 
But if a civil servant may with us escape legal 
punishment for breach of his duties to the state, 
the fact that he serves the Crown gives him in 
general no protection against actions for wrongs to 
private persons. Bond Jide obedience to the orders 
of superiors is not a defence available to a subor- 
dinate who in the discharge of his functions as a 
government officer has invaded the legal rights of 
the humblest individual. Officials, like everybody 
else, are accountable for their conduct to a Court of 
Law, and to a Court, be it noted, where the verdict is 
given by a jury. 

In this point of view few things are more in- 
structive than an examination of the actions which 
have been brought against officers of the Board of 
Trade for detaining ships about to proceed to sea. 
Under the Merchant Shipping Act, 1876, the Board 
are bound to detain any ship which from its unsafe 
and unseaworthy condition cannot proceed to sea 
without serious danger to human life*. Most per- 
sons would suppose that the officials of the Board, 

' Mercliant Shipping Act, 1876 {39 & 40 Vict c 80), t. 6. 
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as long OS they bond JiHc and TCitliout malice or 
corrupt motive endeavoured to cany out Ihe pro- 
visions of the statute, woald bo anfc from on action 
at the liaads of a $hipowoer. This, however, ii 
not eo. The Board and its ofBcers have more than 
once been sued with succcfv'. They have never 
been accused of cither malic« or uegligence, but the 
mere fact that the Board act in an adminiatraUve 
capacity is not a protection to the Board, nor is mere 
oliedience to the ortiers of the Board an answer 
to an notion against i(s servants. Any do'intion 
moreover from the exact terms o( the Act — the 
omission of the most unmeaning formality — may 
make every person, high and low, concerned in the 
detention of tlie chip, n wrong (locr. Tlie tjucstion 
on the answer to which the dedsion in each inataoce 
at bottom depends is whether there was reasonable 
cause for detaiuing the vessel, and tliis enquiry is deter- 
mined by a jury who sympathise more with the lomes 
of a shipowner whose ship may have been unjustly 
detained, than with the zeal of an inspector anxious 
to perform his duty and to prevent loss of life. The 
result has (it is said) been to renderthe proviuonsof the 
Merchant Shipping Acts, with regard to the detention 
of unseaworthy shiiis, nugatoiy. Courts and juries 
are biassed against the government. A technical 
question is referred for decision from persona who 
know something about the subject and are impartial to 
persons wlio are both ignorant and prejudiced. The 
government moreover, which has no concern but the 
' 8m rib»i|>Mitv. /'«iTwr,9Q.B.D.<CA.)37«. 
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public interest, is placed in the false position of a 
litigant fighting for his own advantage. These things 
ought to be noticed, for they explain if they do not 
justify the tenacity with which statesmen as partial 
as De Tocqueville to English ideas of government 
have clung to the conviction that administrative 
questions ought to be referred to administrative 
Courts. With the practical results however of the 
different position assigned to officials under French 
and under English law and with the merits or de- 
merits of either system we need not greatly concern 
ourselves ; the one point which should be impressed 
upon every student is that the droit administraiif of 
France rests upon political principles at variance 
with the ideas which are embodied in our existing 
constitution, and contradicts modern English convic- / 
tions as to tbe rightful supremacy or rule of the law -^ 
of the land. 

You will observe that I have contrasted " modem " Dnnt m 
English notions with the ideas now prevalent in con- * 



tinental states. I have purposely drawn the oppo- *® ■"^^•^ 
sition between the two in this form. My reason isnotSoM^ 
that at a period which historically is not very remote ^ j^ 
the ideas as to the position of the Crown which were «»'"»* *■ 
current if not predominant m England bore a very i^ 
close analogy to the doctrines which have given rise ^^^^^ 
to the droit adininistratif o{ Trance. Similar beliefs 
moreover necessarily produced similar results^ and 
there was a time when it must have seemed 
possible that what we now call administrative law 
should become a permanent part of English institu- 
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tiona For from tLe accefsion of the Tudors till the 
final expulsion of tlie Stuarts the Crown and it« 
ficrvaiit« maintiiincd and put into practice, with 
more or Icaa Buccess and witli varj-ing degrees of 
popular approval, views of goveriiin«iit essentially 
wrailar to tlic tlioorics wliicb under difTcrcat forms 
have hcon accepted by the French pi^ople. The 
personal failings of the Stuarts and the confusion 
caused by the combination of a religious with a 
political movement have tended to mask tho true 
character of the legal and constitutional issues raised 
by the |X)litical contests of the seventeenth century. 
A la^v^'cr who regards the matter from ou exclu- 
sively lL-g.il point of vIl'W is tcmptod to assert 
that the real subject io dispute between statesmen 
such as Bacon and Wentworth on the one hand, 
and Coke or Eliot od the other, was whether a 
strong administration of the continental type should 
or should not be ]M;rinanently established in England 
Bacon and men like him no doubt underrated the 
risk that an iociease in the power of the Crown 
should lead to tlie establishment of a despotism. 
But advocates of the prerogative did not (it may be 
supposed) intend to sacrifice the liberties or invade 
the ordinary private rights of citizens ; they were 
struck with the evils flowing from the conservative 
legalism of Coke, and with the necessity for enabling 
the Crown as head of the nation to cope with the 
selfishness of powerful individuals and classes. They 
wished, in short, to give the government the sort of 
rights conferred on a foreign executive by the prin- 
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ciples of administrative law. Hence for each feature 
of French droit administratif one may find some 
curious analogy either in the claims put forward or 
in the institutions favoured by the Crown lawyers of 
the seventeenth century. The doctrine propounded 
under various metaphors by Bacon that the preroga- 
tive was something beyond and above the ordinary 
law is like the foreign doctrine that in matters of 
high policy the administration has a discretionary 
authority which cannot be controlled by any Court. 
The celebrated dictum that die judges, though they 
be "lions," yet should be "lions under the throne, 
" being circumspect that they do not check or oppose 
" any points of sovereignty*," is a curious anticipation 
of the maxim formulated by French revolutionary 
statesmanship that the judges are under no circum- 
stances to disturb the action of the administration, 
and would, if logically worked out, have led to the 
exemption of eveiy administrative act, or, to use 
English terras, of every act alleged to be done in 
virtue of the prerogative from judicial cognizance. 
The constantly increasing power of the Star Cliamber 
and of the Council gave piactical expression to prevap 
lent theories as to the Royal prerogative, and it is 
hardly fanciful to compare these Courts, which were 
in reality portions of the executive government^ with 
the Conseil dViai and other Trilunaux administratifg 
of France. Nor is a parallel wanting to the cele- 
brated Article 75 of the Constitution of the Year 

' QardiDcr, History 0/ Enjiaudy iii. p. 2. 
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Tfll'. This parallel ia to be found tn Bacon's attempt 
to prevent tlie juilgos by moans of the writ De non 
procedendo Bege tnconsuUo from proceeding with any 
case in which the interests of the Crown were con- 
cerned. "The working of this writ," observes Mr. 
Gardiner, " if Bacon had obtained his object, would 
** have been to some extent analogous to that provision 
** which has been found in so many French constitu- 
" ttoud, according to which no agent of the Government 
" can bo summoned before a tribunal, for acts done in 
" tlic exercise of his ofBco, without a prelimiaury 
" authorisation of the Council of State. The eflect of 
" the English wiit being confined to ca.<tes where the 
" King himself was supposed to be injured, would have 
"been of less universal application, but the principle 
"on which it rested would have been equally bod*." 
The principle moreover admitted of unlimited exten- 
sion, and this, we may add. waa perceived by Bacon. 
" The writ," ho writes to the King, " Is a mean pro- 
" vided by the ancient law of England to bring any 
"cose that may concern i/our Majesty in proJU or 
"poicer from Ihe ordinary Bencheg, (o Ix tried and 
"judged he/ore Ikt Chancellor of England, by the 
■■ ordinaiy and legal part of this power. And your 
" Majpsty knoweth your Chancellor it ever a principal 
" coiiniellor and lutlrument tf monarchy, of imm«< 
" diaie de^endtnct oh Ihe king ; and therefort /lie to 
"he a tafe and tender guardian of the regat rights *.** 

' Sm p. 1 93, amU. 

* Ganliucr, //utory «/ En^ani, fk }, a. (>V 

* Aibott, FramU Baetm, f, 134. 
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Bacon's innovation would, if successful, have formally 
established the fundamental dogma of administratiTe 
law that administrative questions must be determined 
by administrative bodiea 

The anidogy between the administrative ideas which 
still prevail on the Continent and the conception of the 
prerogative wliich were maintained hj the English 
Crown in the seventeenth century has considerable 
speculative interest That the administrative ideas 
supposed by many French writers to have been 
originated by the statesmansliip of the great Revo- 
lution or of the first Empire are to a great extent 
developments of the traditions and habits of the 
French monarchy is almost past a doubt, and it is a 
curious enquiry how far the efforts made by the 
Tudors or Stuarts to establish a strong government 
were influenced by foreign examplea This, however, 
is a problem for historians. A lawyer may content 
himself with noting that French history throws 
light on the causes both of the partial success and 
of the ultimate failure of the attempt to establish 
j in England a strong administrative system« The 
endeavour had a partial success, because circum- 
stances similar to those which made French monarchs 
• ultimately despotic tended in England daring the 
. sixteenth and part of the seventeenth century to 
I increase the influence of the Crown. The attempt 
! endcKl in failure, partly because of the personal 
! deficiencies of the Stuarts, but chiefly because the 
I whole 8cheme of administrative law was opposed to 

those habits of equahty before the law which had ^ 
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long LeeD essential chanict«nstics of Englisli iosti- 
tutioDS. 

Tlicre remains yet a tliinl' and a dUTereut eou&q 
in which the "rule of law" or the predominance 
^^,^1* of tlie legal spirit may bo described as a special 
rfonUii«7 attribute of English institutions. We may say that 
Uad. the constitution is perv^idcd by the rule of law on 
the ground that the general principles of the consti- 
tution (as for example the right to personal liberty, 
or the right uf public meeting), are with us the 
result of judicial <locision8 detvrminiug the rights of 
private persons in particular cases brought before 
Oio Courts*; whereas under many foreign consti- 
tutjons the security (such as it is) given to ibe 
rights of individuals results, or appears to result, 
from the general principles of the constitution. 

Tin's is one portion at least of the fact vaguely 
hinted at in the current but misguiding statement 
that "the constitution hns not been made but hat 
grown." This dictum, if taken literally, is^absunl. 
" Political institutions (however tlie prDposition may 
"be at times ignored) are the work of men, owe 
" their origin and their whole existence to human 
"will. Men did not wake up on a summer moniiug 
"and find them sprung up. Keitlicr do they re- 
"scmble trees, wluch,oncc planted, are *aye growing* 
* Fur trcoud niMiiiiig, ice p, 177, amU~ 

■ Corap«r« Calrin't Can. 7 CoW, Rrp. t; CamjitU t. UaK, 
Cowp. 104; Wilkur. iro«<f, i^SLTr. 1153; Jftttgn *. Fabrtfua, 
Cowp. 161. ParlijjniMilftrj ilFclBratiMW of t&i law laeh ■• Iba 
Pfiition or Right RDd thi Bill of Itigbit have a Mrlain aAoHj le 
judicial d 
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" while men ' are sleeping/ In every stage of their 
" existence they are made what they are by human 
"voluntary agency*.'' 

Yet though this is so the dogma that the form 
of a government is a sort of spontaneous growth so 
closely bound up with the life of a people that we 
can hardly treat it as a product of human will and 
energy, does, though in a loose and inaccurate 
manner, bring into view the fact that some polities, 
and among them the English constitution, have not 
been created at one stroke, and far from being the 
result of legislation in the ordinary sense of that 
term are the fruit of contests carried on in the Courts 
on behalf of the rights of individuals. Our constitu- 
tion, in short, is a judge-made constitution, and it 
bears on its face all the features, good and bad, of 
judge-made law. 

Hence flow noteworthy differences between thecontntt 
constitution of England and the constitutions of^^^j^^ 
most foreign countries. There is in the English ®<*'*^*«- 
constitution an absence of those declarations or foreign 
definitions of rights so dear to foreign constitu-S^ "' 
tionalists. Such principles moreover, as you can 
discover, are, like all maxims established by judicial 
legislation, mere generalisations drawn ieither from 
the decisions or dicta of judges, or from statutes 
which, being passed to meet special grievances, bear 
a close resemblance to judicial decisions, and are in 
effect judgments pronounced by the High Court of 
Parliament. To put what is really the same thing 

* Mill, Rejyre$tnM%ve Oartmmeniy p. 4. 
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in a somewhat different ebape, the relation of the 
rights of individuals to the pritwiplcs of the con- 
stitutiun is not quite the same in countries like 
Belgium, where the constitution is the result of a 
li^slativc act, as It is in England, where the con- 
Btitutioo itself is baxcd upon legal decisions. Id 
Belgium, which may be taken as a typo of countries 
possessing a cunatitution formed by a deliberate act 
of legislation, you may say with truth that the righta 
of individuals to penjoua) liberty Qovt from or are 
flftcured by the conatilution'. In England tlio right 
I to individual liberty is part of the constitution, 
. Lccauiie it is scoured by ttie decisions of the Courts, 
extended or confirmed as they arc by the llaheat 
Ccnyut Acta. If it be allowable to ^ply the for- 
mulas of logic to questions of law, one may describe 
the difference in this matter between the constitu- 
tion of Belgium and the English constitution by 
saying tliat in Belgium individual rights are de- 
ductions drawn from the principles of the constitu- 
tion, whilst in England the so-called principles of 
the constitution arc inductions or generalisations 
based upon particular decisions pronounced hy the 
Courts as to the rights of given individuals. This 
is of course a merely formal difference. liberty is 
probably as well secured in Belgium as in Eng- 
land, and as long as this is so it matters nothing 
whether we say that individuals are free from 
j all risk of arbitrary arrest, because liberty of 
person is guaranteed by the constitution, or that the 

' Sm Btt^ian Cvnititntitn, Art 7. 8« p. 119, potL 
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right to personal freedom, or in other words to 
protection from arhitrary arrest, forms part of the 
constitution because it is secured by the ordinary law 
of the land. But though this merely formal distinction 
is in itself of no moment, provided always that the 
riglits of individuals are really secure, the question 
whether the right to personal freedom or the right to 
freedom of worship isjikely to be secure does depend 
a good deal upon the answer to the enquiry whether 
tlie persons who consciously or unconsciously build 
up the constitution of their country begin with 
definitions or declarations of rights, or with the 
contrivance of remedies by which rights may be 
enforced or secured. Now most foreign constitu- / 
tion-makers have begun with declarations of rights^. ' 
For this they have often been in nowise to blame. 
Their ooui*se of action has more often than not been 
forced upon them by the stress of circumstances, and 
by the consideration that to lay down general prin- 
ciples of law is the proper and natural function of 
Icgisl.itors. But any knowledge of history suffices 
to sliow that foreign constitutionalists have, while 
occupied in defining rights, given insufficient atten- 
tion to the absolute necessity for the provision of/ 
adequate remedies by which the rights they pro- * 
claimed might be enforced. The Constitution of 
1 791 proclaimed liberty of conscience, liberty of the 
Ijresjs, the right of public meeting, the responsibility 
of government officials*. But there never was a 

^ Com jia re pp. 120-124, ante, 

' Ree PlouiiH, Lc8 CoustUutiont FranftiUeSj pp. 14-16. 
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period ia the recorded anuata of maukind when each 
and all of these rij^hta were so insecure, one might 
almost say to comjiletely non-existent^ aa at the 
', lieight (jf the French Itevolution. And an observer 
may wdl doubt whellier a good number of these 
liberties or rij^hts are even now so well secured 
under the French Republic as under the English 
Mooatchj. On the other hand, there runs through 
the EngliBh constitution that inseparable connec- 
tion betweeo the txeang of enforcing a right, and 
the right to be enforced which is the btrongth 
of judidal legislation. The saw, ubi jvt tbi retne- 
dium, becomes from this point of view something 
touch more iciporUnt than n mere tmtologous pro- 
position. In ita bearing upon constitutional law, 
it means that the Englishmen whose labours grar- 
dually built up the complicated set of taws and 
institutions which we call the constitution, fixed 
their minds far more intently on providing remedies 
for the enforcement of particular rights or (what is 
merely the same thing looked at from the other aide) 
for averting definite wrongs, than upon any declarsr 
tion of the Rights of Man or of Englishmen. The 
Hahtas Cor^ut Acta declare no principle and define 
no rights, but they are for practical purposes worth 
a hundred constitutional articles guaranteeing indi- 
vidual liberty. Nor let it be sup}K>8ed that this 
connection between rights and remedies which de- 
pends upon the spirit of law pervading English 
iastitutions is inconsistent with the existence of a 
written constitution, or even with the existenoe of 
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constitutional declarations of rights. Tlio Consti- 
tution of the United States and the constitutions 
of the separate States are embodied in written or 
printed documents. But the statesmen of America 
have shown unrivalled skill in providing means for 
giving legal security to the rights declared by American 
constitutions. The rule of law is as marked a feature 
of the United States as of England. 

The fact, again, that in many foreign countries the 
rights of individuals, e. g. to personal freedom, depend 
upon the constitution, whilst in England the law of 
the constitution is little else than a generalisation of 
the rights which the Courts secure to individuals, has 
tills important result. The general rights guaranteed ' 
by the constitution may be, and in foreign coimtries 
constantly are, suspended. Tliey are something ex-' 
traneous to and independent of the orduiary course 
of the law. The declaration of the Belgian consti- 
tution that individual liberty is " guaranteed ** betrays 
a way of looking at the rights of individuals very 
different to the way in which such rights are 
regarded by English lawyers. We can hardly say/ 
that one right is more guaranteed than another.! 
Freedom from arbitrary arrest, the right to express 
one's opinion on all matters subject to the liability 
to pay compensation for libellous or to suffer punish- 
ment for seditious or blasphemous statements^ and the 
right to enjoy one's own property, seem to English- 
men all to rest upon the same basis, namely, on 
the law of the land. To say that the " constitution 
guaranteed " one class of rights more than the other 
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would bo to an Englishman an unnatural or a. scuselesg 
fonn of Bpeech. In the Belgian constitution the 
wonls have a ilefinite meaning, Tliey imply that no 
law invading personal freedom can bo passed without 
a modiiication of tlie constitution made in the special 
way in which alone the constitution can be legally 
changed or amended '. This however is not tlid 
point to which our immediate attention should be 
directed. The matter to be noted is, that where the 
right to individual freedom is a r«!sult deduced from 
the principles of the conatitution, the idea rciulily 
oocnre that the right is capable of being su-spended 
[ or taken away. Where, on the other hand, the 
right to individual freedom is pnrl of tlic constitu- 
tion because it is inherent in the ordinary law of 
the land, the right is one which can hardly be 
'destroyed without a thorough revolution in the 
institutions and manners of the nation. The so-called 
** suspension of the Haleaa Corpus Act " bears, it is 
true, a certain similarity to what is called in foreign 
countries "suspending the constitutional guarantees." 
But, after all, a statute suspending the Haheaa Corput 
Act falls very far short of what its popular name 
seems to imply*; and though a serious measure enough, 
is not in reality more than a suspension of one 
particular remedy for the protection of personal 
freedom. Tlie Haheaa Corjnia Act may be suspended 
and yet Englishmen may enjoy almost all the rights 
of citizens. The constitution being based on the rule 
of law, the suf^pension of the constitution, as far as 
' S« pp, 109-115, aiik, ' S«« pp. 141-145, /iMl. 
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such a tiling can be conceived possible, would mean 
with us nothing less than a revolution. 

That " rule of law '* then, which forms a funda- Snmm 
mental principle of the constitution, has three mean- ing, o 
ings, or may be regarded from three different points ^^^ 
of view. 

It means, in the first place, the absolute supremacy 
or predominance of regular law as opposed to the 
influence of arbitrary power, and excludes die existence 
of arbitrariness, of prerogative, or even of wide dis- 
cretionaiy authority on the part of the government. 
Englishmen are ruled by the law, and by the law 
alone ; a man may with us be punished for a breach 
of law, but he can be punished for nothing else. 

It means, again, equality before the law, or the 
equal subjection of all classes to the ordinary law of 
the land administered by the ordinary Law Courts ; 
tlie " rule of law ^ in this sense excludes the idea of 
any exemption of otficials or others from the duty of 
obedience to the law which governs other citizens or 
from the jurisdiction of the ordinary tribunals; there 
can be with us nothing really corresponding to the 
"administrative law" (droit administratif) or the 
** ailministrative tribunals " {trilunaux adnunistratifk) 
of France; the notion which lies at the bottom 
of the "administrative law'* known to foreign coun- 
tries, that affairs or disputes in which the government 
or its servants are concerned are beyond the sphere of 
the civil Courts and must he dealt with by special and 
more or less official bodies' {trilunaux adinmistratifs), 

* See pp. 189-191 anU. 
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is utterljT unknown to the law of England, and indeed 
is rnndamcntallj iuconsiBt«Dt with our traditions and 
customs. 

The "rule of law," lastly, maybe uaedoa a formula 
for expressing the fact that with us the law of the 
constitution, the rules which in foreign couutri« 
naturally form part of a constitutional code, are not 
the source but the consequence of the rights of indi- 
viduals, as defined and enforced by the Courts; that, 
in short, tbe principles of private law have with us 
boon by the action of the Courts and Parliament so 
extended as to determine the position of the Crown 
and of its scr%'ant« ; thus the constitution is Iho 
result of Ihe ordinary biw of the land. 
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LECTURE VI. 

TDE BULE OF LAW : ITS APPLICATIONS. 

I. The Bight to Personal Freedom. II. The Bight to Freedom 
of DisatssioH. III. The Bight of Public ifeeting. 

In my last lecture I have attempted to define 
tlie different meanings of that rule of law which is a 
marked characteristic of our constitution. General 
propositions however as to the nature of the rule of 
law carry us but a very little way. If we want to 
understand what that principle in all its different 
aspects and developments really means, we must try 
to trace its influence throughout some of the main 
provisions of the constitution. The best mode of 
doing this is to examine with some care into the 
manner in which the law of England deals with the 
following topics, namely, the right to personal free- 
dom ; the right to (so-called) freedom of discussion ; 
the right of public meeting ; the use of martial law ; 
the rights and duties of the army; the collection and 
expenditure of the public revenue ; and the responsi- 
bility of Ministers. In this and the next lecture I 
shall treat of each of these topics in their due order. 
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My ol'ject, however, is not to give you minute iiifor- 
Dintion, c. g. as to the Baheat Coryva Acts, or other 
cnnctmcnts protecting tho liberty of the suhjoet ; but 
simply to show that these leading hoa<la of conatitu- 
tional law, these •" articles," so to Hpeak, of Uic con- 
stitution, are )>oth governed by nnd nfTord illnstmtions 
of the flii])remHcy throughout our institutions of the 
law of iho land. If at some future day the law of 
the oon&titutton should bo codified, each of the topics 
I have mentioned will be dealt with by the nections 
of Iho codo. Many of the?e subjects arc actually 
dealt with in the written constJtatJona of foreign 
countries, and notably in the articles of the Belgian 
constitution, which, as I have before noticed. 
, makes an adioimblo summary of the lining maxims 

* of English constitutionnlifm. It will tlicrcfims often 

( be n convenient method of illuMntting our topic to 

take the article of the Belgian, or it may be of some 
other constitution, which bears on the matter in hand, 
ns for example the right to personal freedom, and to 
consider ho^v lar the principle therein embodied is 
recogiii»cd by the Uw of England ; and tf it be »o 
rccoguiecd, what are the means by which it is main- 
tained or enforced by our Courts. One reason why 
the law of the constitution is imperfectly umlcr* 
stood is, that wc too rarely pot it sJde l^ side with 
the constitutional provinions of other countries. Hcr«^ 
as chiewhcre, comparison is csnential to recognition. 
iKihtia I. Riyht to jyenonal freedom. Tlic seventh artJde 
|^,''j'^ of the conrtitution establishes in Belgium principle! 
which htvt long prevailed ia Englaod. it< terms M 
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curiously illustrate by way of contrast some marked 
features of English constitutioDal law that are worth 
quotation. 

" Art. 7. La liberti {ndividueUe est garaniie. 

** Nul ne peut etre poursiiivi que dans les cas pr^vus 
'* pa7* la loiy et dans la forme qu'elle prescrit. 

" Jlors le cas de flagrant dclit^ nul ne pent ctre 
'^ arrets qu* en vertu de Vordonnance motiv6e du jvge, 
''qui doit etre 8igniji6e au moment de Varrestation^ ou 
" an plus tard dans les vingt-quatre Jieures^** 

The security which an Englishman enjoys for per- How »e- 
sonal freedom does not really depend upon or ori^nate England. 
in any general proposition contained in any written 
document. The nearest approach which our statute- 
book presents to the statement contained in the 
seventh article of the Belgian constitution is the 
celebrated tliirty ninth article* of the Magna Carta: 
** NuUus liber homo ca^iatur, vel imjprisonetur, aut 
" dissaisiatur, aut utlagetur, aut exuletur^ aut aliquo 
" modo destruatur, nee super eum xbimus^ nee super eum 
''mittemus^ nisi per legale judicium parium suorum 
" vel per legem terraej* which should be read in com- 
bination with the declarations of the Petition of 
Right. And these enactments (if such they can be 
called) are rather records of the existence of a right 
than statutes which confer it. The expression again, 
" guaranteed," is, as I have already pointed out, ex- 
tremely significant; it suggests the notion that 
personal liberty is a special privilege insured to 

' Constitution de la Belgiqve^ Art 7. 
' See StuWji, Cftarter$, p. 301. 
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Belgians by some power above the ordinary law of 
the land. This is an idea utterly alien to English 
modes of thought, since with us freedom of person 
is not a spedal privilege but the outcome of the or- 
dinary law of the land enforced by the CSourts. Here, 
in fhort, we may observe the application to a par- 
ticular case of the general principle that with us 
individual rights are the basb not the result of the 
law of the constitution. 

The proclamation in a constitution or charter of 
the right to personal freedom, or indeed of any other 
i^ght, gives of itself but slight security that the right 
has more than a nominal existence, and students who 
wish to know how far the right to freedom of person 
is in reality part of the law of the constitution must 
consider both what is the meaning of the right and, 
a matter of even more consequence, what are the 
legal methods by which its exercise is secured. 

The right to personal liberty as understood in 
England means in substance a person's right not 
to l>e subjected to imprisonment, arrest, or other 
I'hysical coercion in any manner that does not 
admit of legal justification. That anybody should 
suffer physical restraint is in England primd facte 
illegal, and can be justified (speaking in very 
general terms) on two groimds only, that is to 
Kiy, either because the prisoner or person suffering 
restraint is accused of some offence and must be 
brought before the Courts to stand his trial, or be- 
cause he has been duly convicted of some offence 
and must suffer punishment for it Now personal 



*■ i 




I. RIGHT TO PERSONAL FREEDOM. 221 

freedom in this sense of the term is secured in Eng- 
land by the strict maintenance of the principle that 
no man can be arrested or imprisoned except in due 
course of law» i.e. (speaking again in veiy general 
terms indeed) under some legal warrant or authority*, 
and» what is of far more consequence, it is secured 
by the provisions of adequate legal means for the 
enforcement of this principle. These methods are 
two-fold; namely, redress for unlawful arrest or 
imprisonment by means of a prosecution or an 
action, and delivemnce from unlawful imprisonment 
by means of the writ of haheaa corpus. Let us 
examine the general character of each of these 
remedies. 

l Redress for Arrest. I£ we use the term re- ivooe* 
dress in a wide sense, we may say that a person ^roi^ 
who has suffered a wrong obtains redress either when 
lie gets the wrongdoer punished or when he obtains 
compensation for the damage inflicted upon him by 
the wrong. 

Each of these forms of redress is in England open 
to every one whose personal freedom has been in any 
way unlawfully interfered with. Suppose, for ex- 
ample, that X without legal justification assaults A, 
by knocking him down, or deprives A of his freedom — 
as the technical expression goes, " imprisons * him — 
whether it be for a length of time, or only for 
five minutes ; A has two courses open to him. He 
can have X convicted of an assault and thus cause 

' See 08 to arrests, Stephen, Commentaries^ iv. 8th ed., pp. 
340-349. 




222 THE RULE OF LAW: ITS APPUCATI0K8. 

him to be punished for his crime, or he can bring an 
action of trespass against X and obtain from X soch 
compensation for the damage which A has sustained 
from X*s conduct as a juiy think that A deserves. 
Suppose that iu 1725 Voltaire had at the instiga- 
tion of an English lord been treated in London as he 
was treated in Paris. Ue would not have needed to 
depend for redress upon the goodwill of his friends 
or upon the favour of the Ministry. He oould 
have puiBued one of two coursea He could by 
taking the proper steps have caused all his assailants 
to be brought to trial as criminals. He could^ if he 
liad preferred it, have brought an action against each 
and all of them : he could have sued the nobleman 
who caused him to be thrashed, the footmen who 
tlirashed him, tlie policemen who threw him into 
gaol, and tlie gaoler or lieutenant who kept him there. 
Notice particularly that the action for trespass, to 
which Voltaire would have had recourse, can be 
brought, or, as the technical expression goes, "lies'* 
against every person throughout the realm. It can 
and has been brought against governors of colonies, 
a^r.iinst secretaries of state, against officers who have 
tried by Court-martial persons not subject to military 
law, against every kind of official high or low. Here 
tljon we come across another aspect of the "rule of 
law." No one of Voltaire's enemies would, if he had 
been injured in England, have been able to escape 
from res[K>nsibility on the plea of acting in an official 
character or in obedience to his official superiors. 
Nor would any one of them have been able to say 
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that because he was a government officer he must be 
tried by an official Court. Voltaire, to keep to our 
example, would have been able in England to have- 
brought each and all of his assailants, including the 
officials who kept him in prison, before an ordinary 
Court, and therefore before judges and jurymen 
who were not at all likely to think that official zeal 
or the orders of official superiors were either a legal 
or a moral excuse for breaking the law. 

Before quitting the subject of the redress afforded 
by the Courts for the damage caused by illegal 
interference with any one's personal freedom, we 
shall do well to notice the strict adherence of the 
judges in this as in other cases to two maxims or 
principles which underlie the whole law of the con- 
stitution, and the maintenance of which has gone a 
great way both to ensure the supremacy of the law of 
tlie land and ultimately to curb the arbitrariness of 
the Crowa The first of these maxims or principles 
is that every wrongdoer is individually responsible 
for every unlawful or wrongful act in which he takes 
part, and, what is really the same thing looked at 
from another point of view, cannot, if the act be 
unlawful, plead in his defence that he did it under 
the orders of a master or superior. Voltaire, had he 
been arrested in England, could have treated each 
and all of the persons engagied in the outrage as 
individually responsible for the wrong done to him. 
Now this doctrine of individual responsibility is the 
real foundation of the legal dogma that the orders 
of the King himself are no justification for the com- 
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mission of a wrongful or illegal act The ordinal^ 
rule, therefore, that every wrongdoer is individually 
liable for the wrong he has committed, is the founda- 
tion on which rests the great constitutional doctrine 
of Ministerial responsibility. The second of these 
noteworthy maxims is^ that the Courts ^ve a remedy 
for the infringement of a right whether the injury 
done be great or small. The assaults and imprison- 
ment from which Voltaire suffered were serious 
wrongs; but it would be an error to &ncy, as 
persons who have no expericince in the piactace of 
the Courts are apt to do, that proceedings for 
trespass or for false imprisonment can be taken only 
where personal liberty is seriously interfered with. 
Ninety -nine out of every hundred of actions for assault 
or false imprisoument have reference to injuries 
\\hich iu themselves are trifling. If one ruffian gives 
another a blow, if a policeman makes an arrest with- 
out lawful authority, if a schoolmaster keeps a scholar 
locked up at school for half an hour after he ought to 
have let the child go home ', if in short X interferes 
unlawfully to however slight a degree with the 
])ersonal liberty of A, the offender exposes himself to 
jifoceedings in a Court of Law, and the sufferer, if he 
can enlist the sympathies of a jury, may recover heavy 
damages for the injury which he has or is supposed 
to have suffered. The law of England protects the 
right to personal liberty, as also every other legal 
right, against every kind of infringement^ and gives 
the same kind of redress (I do not mean, of course, 

> UuRier T. John$on, 13 Q. R D. 225. 
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inflicts the same degree of punishment or penalty) for 
the pettiest as for the gravest invasions of personal 
freedom. This seems to ns so much a matter of 
course as hardly to call for observation, but it may 
be suspected that few features in our legal system 
have done more to maintain the authority of the law 
than the fact that all offences great and small are 
dealt with on the same principles and by the same 
Courts. The law of England now knows nothing 
of exceptional offences punished by extraordinary 
tribunals'. 

Tlie right of a person who has been wrongfully 
imprisoned on regaining his freedom to put his 
oppressor on trial as a criminal, or by means of an 
action to obtain pecuniary compensation for the wrong 
which he has endured, affords a most insufficient 
security for personal freedom. If X keeps A in con- 
finement, it profits A little to know that if he could 
recover his freedom, which he cannot, he could punish 
and fine X What A wants is to recover his liberty. 
Till this is done he cannot hope to punish the foe 
who has deprived him of it. It would have been 
little consolation for Voltaire to know that if he could 
have got out of the Bastille he could recover damages 
from his enemies. The possibility that he might when 
lie got free have obtained redress for the wrong done 
him might, so far from being a benefit, have condemned 
Inm to life-long incarceration. Liberty is not secure 
unless the law, in addition to punishing every kind of 

Contrast with this the extraordinary remedies adopted under 
the old French monarchy for the punishment of powerful criminala. 
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interference vniJk a man's lawful fireedom, provides 
adequate security that every one who without legal 
justification is placed in confinement shall be able to 
get free- This security is provided by the celebrated 
writ of habeas corpus and the Habeas Corpus Acts. 
•^ A iu Writ of Habeas Corpus \ — It is not within the 
fjl ^scope of these lectures to give a history of the writ 
of habeas corpus or to provide the detafls of the 
legislation with regard to it For minute information 
both about the writ and about the Habeas Corpus 
Acts you should consult the ordinary legal tezfr-booka 
My object is solely to ezplsdn generaUy the mode in 
which the law of England secures the right to per- 
sonal freedom. I shall therefore call attention to the 
following }X)int8: firsts the nature of the writ; 
secondly^ the effect of the so-called Habeas Corpus 
Acts ; thirdly, the precise effect of what is called (not 
quite accurately) the Suspension of the Habeas Corpus 
Act ; and, lastly, the relation of any Act suspending 
the operation of the Habeas Corpus Act to an Act of 
Indeiunity. Each of these matters has a dose bearing 
on the law of the constitution, 
iwoc Nature of Writ. — ^Legal documents constantly 
give the best explanation and illustration of legal 
principles. We shall do well therefore to examine 
^vith care the following copy of a writ of habeas 
corpus : — 
•' Victoria, by the Grace of God, of the United 

> See Stephen, CommtntarU$,uL 627-636 ; 16 Car. I, c 10; 31 
Car. II, c 2; 56 George III, c 100; Forsyth, Opinums, 436-452, 
481. 
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I. RIGHT TO PERSONAL FREEDOK. 227 

'* Kingdom of Greai Britain and Ireland^ Queen^ 2?e- 

'' fender of the Faith, 

" To J. jr.. Keeper of our Gaol of Jersey, in the 

"Island of Jersey, and to J. C, Viscount of said 

I " Island, greeti.ig. We command you that you have 

\ ''the hody of C. C. W. detained in our prison under 

** your custody, as it is said, together with the day and 

''cause of his being taken and detained, by whatsoever 

" name he may he called or known, in our Court before 

"us, at Westminster, on the iSth day of January next, 

" io undergo and receive all and singular such matters 

" and things which our said Court shall then and there 

" consider of him in this behalf; and have there then 

] "this Writ. Witness Thomas Lord Denman, ai 

" Westminster, the 2^rd day of December in the Sth 

" year of our reign 

'' By the Court, 

'' BobinsonK'' 

" At the instance of C. C. W. 

" B. M. Rr 

" W. A. L., y Grays Inn Square, London, 
"Attorney for the said C. C. W." 

The character of the document is patent on its face. 

It is an order issued, in the particular instance, by 

the Court of Queen s Bench calling upon a person by 

Avhom a prisoner is alleged to be kept in confinement 

to bring such prisoner — to ** have his body," whence 
} 

J ' Cants Wilson's Case, ? Q. B. 984, 988. In this particular case 
, tbe writ calls upon the gaoler of the prison to have the body of the 
prisoner before the Court by a given day. It more ordinarily calla 
. upon Lim to have the prisoner before the Court " immediately after 
j the receipt of this writ." 

' Q 2 
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the name hahea$ corpus — before the Court to let the 
Court know on what ground the prisoner is confined, 
and thus to give the Court the opportunity of dealing 
with the prisoner as the law may require. The 
essence of the whole transaction is that the Coturt can 
by the writ of haheai corpui cause any person who 
is imprisoned to be actually brought before the Court 
and obtain knowledge of the reason why he is im- 
prisoned; and then having him before the Courts 
eitlicr then and there set him firee or else see that he 
is dealt with in whatever way the law requires^ as, 
for example, brought speedily to triaL 

The writ can be issued on the application either of 
the j>risoner himself or of any person on his behalf, 
or (supposing the prisoner cannot act) then on the 
tt|)plicatiou of any person who believes him to be 
unlawfully imprisoned. It is issued by the High 
Court or during vacation by any judge thereof, and 
tilt* Court or a judge should and will always cause 
it to be issued on being satisfied by affidavit that 
there is reason to suppose a prisoner to be wrongfully 
deprived of his liberty. You cannot say with strict- 
noj^s that the writ is issued "as a matter of course," 
f^r s^nie ground must be shown for supposing that a 
c;u>e of illegal imprisonment exists. But the writ is 
graiite<l " as a matter of right," that is to say, the 
Court will always issue it if primd facie groimd is 
shown for supposing that the person on whose behalf 
it is asked for is unlawfully deprived of his liberty. 
The writ or order of the Court can be addressed to 
any person whatever, be he an official or a private 
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individual, who has or is supposed to have another 
in his custody. Any disobedience to the writ exposes 
the offender to summary punishment fot contempt of 
Court', and also in many easels to heavy penalties 
recoverable by the party aggrieved*. To put the 
matter therefore in the most general terms the case . 
stands thus. The High Court of Justice possesses, 
as the tribrmals which make up the High Court used 
to possess, the power by means of the writ of habeas 
corpus to cause any person who is alleged to be kept 
in unlawful confinement to be brought before the 
Court. The Court can then enquire into the reason 
why he is confined, and can, should it see fit, set him 
tlien and there at liberty. This power moreover is 
one which the Court always will exercise whenever 
ground is shown by any applicant whatever for the 
belief that any man in England is unlawfully de- 
prived of his liberty. 

The Habeas Corpus Ads. — The right to the Sm^m 
writ of habeas corj^xis existed at common law long ^^ 
before the passing in 1679 of the celebrated Habeas 
Corpus Act^ 31 Car. II, cap. 2, and you may wonder 
how it has happened that this and the subsequent 
Act> 56 Geo. Ill, a lOO, are treated, and (for practical 
purposes) rightly treated, as the basis on which rests 
an Englishman's security for the enjoyment of his 
personal freedom. The explanation is, that prior to 

' Rex V. ITtnton, 5 T. R. 89, and conf. 56 George III, c 100, 1. 2 ; 
see Corner, Practice of the Crown Side of the Court of Queen*M 
Bench. 

• 31 Car. II, c. 1, a. 4. 

' See also 16 Car. I, c. 10, ■. 6. 



■*r«-i.<^L.^ 







n 



230 THE fiULE OF LAW: ITS APPUCATI0X8. 

1679 the right to the writ was often under various 
picas and excuses made of no effect. The aim of the 
Ilaleas Corpus Acts has been to meet all the deinces 
by which the effect of the writ can be evaded^ either 
on the part of the judges, who ought to issue the 
same and if necessary discharge the prisoner, or on 
the part of the gaoler or other person who has the 
prisoner in custody. The earlier Act of Charles the 
Second applies to persons imprisoned on a charge of 
crime ; the later Act of George the Third applies to 
persons deprived of their liberty otherwise than on a 
criminal accusation. 

Take these two classes of persons separately. 

A person is imprisoned on a charge of crime. If 
he is imprisoned without any legal warrant for his 
imprisonment he has a right to be set at liberty. If 
on the other hand ho is imprisoned under a legal 
warrant, tlie ohject of his detention is to ensure his 
being brought to trial. His position in this case 
differs according to the nature of the offence with 
which he is charged. In the case of the lighter 
offences known as misdemeanors he has, generally 
Fpeaking^ the right to his liberty on giving security 
with proper sureties that he will in due course sur- 
render himself to custody and appear and take his 
trial on such indictment as may be found against him 
in respect of the matter with which he is charged, or 
(to use technical expressions) he has the right to be 

' Sot StrpheD, Digtitofthe Law of Criminal Proctdure^ art. 276, . 
note f, and also art. 136 and p. 89, note i. Compare 11 ft 12 
Vict c. 42, t. 23. 
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admitted to bail. In the case, on the other hand, of 
the more serious offences, such as felonies or treasons, 
1 1 a person who is once committed to prison is not en* 
1 1 titled to be let out on bail. The right of the prisoner 
1 1 is in this case simply the right to a speedy trial 
The effect of the writ of habeas corpus would be 
evaded either if the Court did not examine into the 
I validity of the warrant on which the prisoner was 
detained, and if the warrant were not valid release 
him, or, if the Court on ascertaining that he was 
legally imprisoned, did not cause him according to 
circumstances either to go out on bail or to be 
speedily brought to trial. • 

The Act provides against all these possible failures 
of justice. The law as to persons imprisoned under 
accusations of crime stands through the combined 
effect of the rules of the common law and of the 
statute in substance as follows. The gaoler who has 
such person in custody is bound when called upon to 
fl I have the prisoner before the Court with the true 
cause of his commitment. If the cause is insufficient 
the prisoner must of course be discharged ; if the 
cause is sufficient the prisoner in case he is charged 
with a misdemeanour, can in general insist upon 
being bailed till trial ; in case on the other hand the 
I charge is one of treason or felony he can insist upon 
being tried at the first sessions afler his committal, 
or if he is not then tried, upon being bailed, unless 
the witnesses for the Crown cannot appear. If 
he is not tried at the second sessions afler his 
commitment he can insist upon his release without 
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bail The net result, therefore, appears to be that 
while the Habeas Corpus Act is in force no person 
committed to prison on a charge of crime can be kept 
long in confinement, for he has the legal means of 
insisting upon either being let out upon bail or else 
of being brought to a speedy trial. 
o-_ A person^ again, who is detained in confinement 
but not on a charge of crime needs for his protection 
the means of readily obtaining a legal decision on 
the lawfulness of his confinement, and also of getting 
an immediate release if be has by law a rigbt to his 
liberty. This is exactly what tbe writ of habeas 
corpus afibrds. Whenever any Englishman or 
foreigner is alleged to be wrongfully deprived of 
liberty, the Court will issue the writ, have the 
person aggrieved brought before the Court, and if he 
has a right to liberty set him free. Thus if a child is 
forcibly kept apart from his parents \ if a man is 
wrongfully kept in confinement as a lunatic, if a nun 
is alleged to l>e prevented from leaving her convent, 
if, in short, any man, woman, or child is, or is 
susjserted on apparently good grounds to be deprived 
of liberty, the Court will always issue a writ of 
haleas corpus to any one who has the aggrieved 
j.erson in his custody to have such person brought 
before the Court, and if he is suffering restraint with- 
out lawful Giuse, set him free. Till, however, the year 
iSi6 (56 Geo. Ill) the machinery for obtaining the 
writ was less perfect in the case of persons not 

* S«« Qu€en T. JVcuA, 10 Q. B. D. (C. A.) 454; and compare i?e 
Agar Ellis, 34 Ch. D. (C. A.) 317. 
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accused of crime thaa in the case of those charged 
with criminal offences, and the effect of 56 Geo. III. 
c icx) was ia substance to apply to non-criminal 
cases the machineiy of the great Saheas Corj^t Act, 
31 Car. II. c 2. 

At the present day, therefore, the securities for 
personal freedom are in England as complete as 
laws can make them. The right to its enjoyment is 
absolutely acknowledged. Any invasion of the right 
'' 1 entails either imprisonment or fine upon the wrong" 
doer; and any person, whether charged with crime or 
not, who is even suspected to be wrongfully imprisoned, 
has, if there exists a single individual willing to exert 
himself on the victim's behalf, the cert^nty of 
having his case duly investigated, and, if he has been 
wronged, of recovering his freedom. Let us return 
for a moment to a former illustration, and suppose 
that Voltaire had been treated in London as he was 
treated in Paris. He most certainly would veiy 
rapidly have recovered his freedom. The procedure 
would not, it is true, have been in 1 725 quite as easy 
as it is now under the Act of George the Third. 
Still, even then it would have been within the power 
of any one of his friends to put the law in motion. 
It would have been at least as easy to release Volt^ro 
in 1725 as it was in 1773 to obtain by means of 
haheat corpus the freedom of the slave James Som- 
mersett when actually confined in irons on board a 
ship lying in the Thames and bound for Jamaica ^ 
The whole history of the writ of kabeat corjnu 
■ SonmtrteU'i Can, to SL Tr. i. 
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illustrates the predominant attention paid tinder tbe 
English constitution to " remedies^* that is, to modes 
of procedure by which to secure respect for a legal 
right, and by which to turn a merely nominal into an 
cfTcctive or real right. The Habeas Carpus Acts 
are essentially procedure Acts, and simply idm 
at improving the legal mechanism by means of 
which the acknowledged right to personal free- 
dom may be enforced. They are intended, as is 
generally the case with legislation which proceeds 
under the influence of lawyers, simply to meet actual 
and experienced diflicultiea Hence the Habeas 
Cori^uB Act of Charles the Second's reign was an 
ini I effect or very restricted piece of legislative work, 
and Englishmen waited nearly a century and a 
half ( 1 679-1816) before the procedure for securing 
the right to discharge from unlawful confinement 
was made complete. But this lawyer-like mode of 
dealing with a fundamental right had with all its 
tlefects the one great merit that legislation was 
directed to the right point. There is no diflSculty, 
and there is often very little gain in declaring the 
exi>tence of a right to personal freedom. The true 
(litTjculty is to secure its enforcement. The Habeas 
Corj^us Acts have achieved this end^ and have there- 
fore done for the liberty of Englishmen more than 
could have been achieved by any declaration of rights. 
One may even venture to say that these Acts are of 
rtally more importance not only than the general 
]>riv]aniations of the Bights of Man which have often 
Ix^cQ put forward in foreign countries, but even than 
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such very lawyer-like documents as the Petition of 
Rio-ht or the Bill of Eights, though these celebrated 
enactments show almost equally with the Habeas 
Corpus Act that the law of the English constitution 
is at bottom judge-made law. 

Every ci itic of the constitution has observed the Eff«* 

writ d 

cflect of the Ilaleas Corpus Acts in securing the uh«at 
liberty of the subject; what has received less and^^ 
deserves as much attention is the way in which the o^ M 
right to isJ^ue a writ of habeas corpus, strengthened as 
that right is by statute, determines the whole relation 
of the judicial body towards the executive. Tlie 
authority to enforce obedience to the writ is nothing 
less than the power to release from imprisonment 
any person who in the opinion of the Court is imlaw- 
fully deprived of his liberty, and hence in effect to 
put an end to or to prevent any punishment which 
the Crown or its servants may attempt to inflict in 
opposition to the niles of law as hiterpreted by the 
judges. The judges therefore are in truth, though 
not in name, invet^ted with the means of hampering 
or supervising the whole administrative action of the 
government, and of at once putting a veto upon any 
proceeding not authorised by the letter of the law, 
Xor is this power one which has fallen into disuse 
by want of exercise. It has often been put forth, 
and this too in matters of the greatest conse- 
quence ; the knowledge moreover of its existence 
governs the conduct of the administration. An 
exanij^le or two will best show the mode in which 
the "judiciary" (to use a convenient Americanism) 
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can nnd do by means of the writ of Itaheas eorpui 
keep a hold on the acts of the executive. In 1S39 
Canadian rebels, fonnd guilty of treason in Canada 
and condemned to tnuuportiition, arrived in official 
cUBtotly at I jverpool on their way to Van Diemen'a 
Land. The friends of the convicts qitestiooed the 
validity of the Mntence under which they were trans- 
ported ; the prisoners \verc tht'rcupon taken from 
prison and brought upon a writ of habea$ corpu$ 
before the Court of Exchequer, Tlieir whole posi- 
tion ba\-ing been considered by the Court, it was 
ultimately held that the imprisonnaont was legal. 
But had the Court taken a difforL-nt view, the Cana- 
dians would at once have been released from confine- 
ment^ In 1859 an English officer eerritig in India 
was didy convicted of manslaughter and sentenced 
to four years' imprisonment : be was sent to England 
in military custody to complete there bia term of 
punishment The order under which he was brought 
to this country was technically irregular, and the 
convict having been brought on a writ of haheoM 
corpus before the Queen's Bench, was on this 
purely technical ground set at liberty*. So, to 
take a veiy notorious mstance of juJidal aa< 
tbority in matters most nearly concerning the 
executive, the Courts have again and again con- 
sidered in the case of persons brought before tiiem 
by the writ of habeaa corpu$ questions as to tlie 
legality of impressment, and as to th« limits witbin 

■ 7k Com o/fJU Cmadia» Pritomtn, 5 H. A V. 31. 
' In n AUr.t, 30 L. J. <Q. R) 3S. 
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which the right of impressment may be exercised; 
and if, on the one hand, the judges have in this par- 
ticular instance (which by the way is almost a singular 
one) supported the arbitrary powers of the prerogir 
tive, they have also strictly limited the exercise of 
this power within the bounds prescribed to it faj 
custom or by statute *. Moreover, as already pointed 
out, the authority of the civil tribunals even when 
not actually put into force regulates the action of the 
government. In 1854 a body of Bussian sailors were 
found wandering about the streets of Guildford, 
without any visible means of subsistence ; they were 
identified by a Eussian naval officer as deserters from 
a Bussian man-of-war which had put into an English 
poiii ; they w^cre thereupon, under his instructions and 
with the assistance of the superintendent of polioe» 
conveyed to Portsmouth for the purpose of t Ji eir 
being carried back to the Russian ship. Doubts arose 
as to the legality of the whole proceeding. The law 
officers were consulted, who thereupon gave it as 
tlieir opinion that." the delivering-up of the Russian 
" sailors to'^the Lieutenant and the assistance offered 
** by the police for the purpose of their being con- 
"veyed back to the Russian ship, was contrary to 
" law*." The sailors were presumably released ; thej 
no doubt would have been delivered by the Court had 
a writ of habeas corpus been applied for. Here then 

* See Case of Pressing Marinas, 18 St. Tr. 1313; Stephen, 
Cumm^ntarifi, ii. 595 ; Conf. Corner, Fontu of WriU on Crown Sidt 
of Court of Queen § Bench, for form of Jtabeoi corpus for ad impr cm d 

KMtliAD. 

Sfo Forsyth, Ojjinions, p. 468. 
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vre sec the judges in effect restraining tlie ac!^ion of 
tlie executive in a matter which id most countries 
will be consulered one of administration or of policy 
lying beyond the range of judicial interference, Tlic 
Btrongest examples however of interference hy the 
judges with administrative proceedings are \q he 
found to the decisious given under the Extradition 
Acts. Neither the Crown nor any scrvnnt of the 
Crown hag any common law right to expel a foreign 
criminal from the country or to surrender him to his 
own government for tri.d. A French forger, robhcr, 
or murderer who escapes from France to England 
cannot, independently of statutory enactments, be scut 
Lack to hia imtlve huiJ fur tri;il or i>uiiishment. Tlie 
absence of any power on the part of the Crovn to 
surrender foreign criminals to the authorities of their 
own state has been found so iDconvenient, that in 
recent times Extradition Acts have empowered the 
Crown to make treaties with foreign states for the 
mutual extradition of criminals or of persona charged 
with crime. The exercise of this authority is how- 
ever hampered by restrictions which are imposed by 
the statute under which alone it exists. It therefore 
often happens that an offender arrested under the 
warrant of a Secretary of State and about to be 
handed over to the authorities of his own oouotiy 
conceives that, on some ground or other, hia case does 
not fall within the precise terms of aoj Extraditioo 
Act He applies for a writ of haheat corpus •, he is 
brought up before the High Court ; every technical 
plea he can raise obtains full consideration, and if on 
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any ground whatever it can be shown that the terms 
of the Extradition Act have not been complied with, 
or that thej do not justify hb arrest and surrend^, 
he is as a matter of course at once set at liberty^ 
It is easy to perceive that the authority of the judges^ 
exercised as it invariably must be in support of the 
strict rules of law, cuts down the discretionary 
j)0\vers of the Crown, It oflen prevents the Eiig> 
lish government from meeting public danger bj 
measures of precaution which would as a matter 
of course be taken by the executive of any ooD* 
tinental country. Suppose, for example, that a 
Ixxly of foreign anarcliists come to England and 
are thought by the police on strong grounds of 
i^uspicion to be engaged in a plot, say for blowing 
up the Houses of Parliament. Suppose also that 
tlie existence of the conspiracy does not admit of 
absolute proof An English Minister, if he is not 
]>reparcd to put the conspirators on their trial, 
lias no means of arresting them, or of expelling 
tliein from the country. In case of arrest or im- 
]>ri8oiiment they would at once be brought before 
tlie High Coiurt on a writ of habeas corpus^ and un» 
less some Kpecific legal ground for their detention 
coiild be bliONvn they would be forthwith set at 
liWrty. Of the political or, to use foreign expree* 
^ions, of the "a'lininistrative* reasons which might 
make the arrest or expulsion of a foreign refugee 
liiglily expedient, the judges would hear nothing; 
tliat he was arrested by order of the Secretary of 

' In rt Ccyvin, L. R 2 Ch, 47 ; Qtuen v. Wilion, 3 Q. E D. 41. 
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State, that his impriaonraent was a simple adminis- 
trative act, that the Prime Minister or the Home 
Secretary was prepared to make aiTidavit that the 
arrest was dcman<led by the most urgent conadera- 
tious of public safety, or to assure the Court that tha 
whole matter was one of high policy and concerned 
national interests, would be no answer wliatcver to 
the demand for freedom under a writ of fuibeaa 
corpiit. All that any judge could enquire into 
would be whether there was any rule of common 
or of statute law wliich would authorise interference 
with a foreigner's personal frcetlora. If none such 
could be found, the applicants would assuredly obtain 
their liberty. Tlie plain truth is that the power 
possessed by the judges of controlling the adminis- 
trative conduct of the executive has been of necc8»ity 
so exercised as to prevent the development with n« 
of any system coiresponding to the ** admiuifulrative 
law" of continental states. It slrikcs at the root of 
tbose theories as to the nature of " administrative 
nets,* and as to the "separation of powers" on which, 
as I have already shown, the droit adminialratif of 
France depends, and it deprives the Crown, which 
now means the .Ministry of the day, of all discretion- 
ary autliority. The actual or possible intervention 
in short of the Courts, excrcbeable for the most 
part by means of the writ of habeat eorput, 
conBncs the action of the government within the 
strict letter of tbe law ; with us the state can 
punish, but it caa hardly prevent the coromisnoQ 
of crimeSL 
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We can now sec why it was tliat the political <^"'" 
conflicts of the seventeenth century often raged uidk 
round the position of the judgea, and why the hattle{|j^ 
might turn on a point so technical as the enquiry (■<*■ 
what might be a proper return to a writ of habeas 
corpus'^- Upon the degree of authority and inde- 
pi-iidence to be conceded to the Bench depended the 
foloiir and working of our institutions. To supporters 
on the Olio liand of the prerogative who, like Bacon, 
were not unfiequently innovators or reformers, judicial 
iiidoiiendciice appeared to mean the weakness of the 
(.■xccutive and the predominance throughout the state 
of the conservative legalism which found a repre- 
sentative in Coke. Tlie Parliamentary leaders, on the 
otIicT hand, saw, more or less distinctly, that the inde- 
[endence of the Bench was the sole security for the 
iiiaiiitcnance of the common law, which was nothing 
else than the rule of established customs modified 
only by Acts of Parliament, and that Coke in battling 
for the power of the judges was asserting the rights 
of the nation ; they possibly also saw, though this is 
uncertain, that tlie maintenance of rigid legality 
(inconvenient as it might sometimes prove) was the 
ciitain ro:id to Parliamentary sovereignty *. ^g, 

SiiH2H}ision of the Habeas Corpus Act. During s*^ 
periods of political excitement the power or duty of ^ 
the Courts to issue a writ of habeas corpus, ajid^ 
tliorchy compel the speedy trial or release of persoos 

■ DariuVt C<"f, 3 St. Tr, 1. 

' Pec Gariliut-r, Ili/torij of England, ii. chap, xxii, for kd admir. 
"1.li- (tulcTiiiiit of the ilifTiTCDt riewa cntui-laincd u to the poution 
I'fthp judged. 
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cbargnl with crime, lias becD found an inconvenieut 
or daiigcrous limitition on tlie autliority of ttie 
executive government. Hence has arisen the occa- 
sion for statutes which arc popularly called Ilabcas 
Corpus SuspciDUon Acts. I say "popularly called," 
because if you tnkc (as you may) the Act 34 Geo. 
III. & 54 as a typo of such cnoctnicnts, you will see 
that it hardly corrvsponds with its received name. 
The whole cflbct of the Act, which does not even 
mention the Habeas Corput Act. ts to make it im- 
pos^ble for any person impridoned under a wajrant 
sigDed hy a SccretAry of State on a charge of high 
treasou, or ou suspicion of high Ireaaon, to itietst 
upon being cither discharged or put 00 trial. No 
doubt this Is a great diminultun in the Becuritic.1 for 
personal freedom provided by tlie Habeas Corpus 
Acts; but it falls very far short of anything like a 
general suspension of the right to the writ of haheai 
corpus; it iu no way affecta the privileges of any 
person not imjtrifioncd on a charge of high treason ; 
it docs not lcgali»9 any arrest, imprisonment, or 
punishment which was not lawful before the Sus- 
pension Act passed ; it does not in anywise touch 
the claim to a writ of Jiabt^ai ebrpua possesEcd by 
every one, man, woman, or child, who ia held in 
confinement othcrwine than on a charge of crime: 
The particular statute, 34 Gea III. c. 54, is, and (I 
believe) every other Haltas Corpus StUf^<ension Act 
oifectiitg Enghind has been, an annual Act, and must 
tlicrefore, if it is to continue in force, be rvuewed 
y«ar by year The solo, immediate, and direct 
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result therefore of suspending the Saheaa Corpus 
Act is this : tbe Ministry may for the period 
chu-i»g ivbich the Suspension Act continues in force 
constantly defer the trial of persons imprisoned on 
tlie cliarge of treasonable practices. This increase in 
the power of the executive is no trifle, but it &1]b 
fiir short of the process known in some foreign coun- 
tries as " suspending tbe constitutional guarantees," 
or in France as the " proclamation of a state of 
sii'ge';" it, indeed, extends the arbitrary powers 
■ •f tlie government to a far less degree than many 
so-called Coercion Acts. That this is so may be 
seen by a mere enumeration of tbe chief of the 
extraordinary povvera which were conferred by recent 
eiiaetinonts on the Irish executive. Under tbe Act of 
iS8i (44 Vict. c. 4) tbe Irish executive obtained the 
absolute power of arbitrary and preventive arrest, 
and could without breach of law detain in prison any 
]>erpun arrested on s\isi>icion for the whole period for 
wlitch the Act continued in forc& It is true that 
the Lord Lieutenant could arrest only persons su»- 
pocfed of treason or of the commission of some act 
tendiiij^ to interfere with the maintenance of law 
and order. But as the warrant itself to be iraued 
hv the Lord Lieutenant was made under the 
Act conclusive evidence of all matters cont^uned 
therein, and therefore (inter alia) of the truth 
of the assertion that the arreeted person or "sos- 
]ioct" was reasonably suspected e. g. of tressoo- 
alle practices, and therefore liable to arrest, the 
' Sec p. 199, paH, 
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result clcurly followed tliat neither the Lord Lieu- 
tenant nor any official acting under him could by any 
possibility be made liablG to any k-gal penalty for 
any arrest, however groundless or malicious, made io 
due form witlun the words of the Act. The Irish 
government therefore could arrest any person whom 
the Lord Lieutenant thouglit fit to imprison, pro- 
vided only that the warrant wns in the form and 
contained the allegations required by the statute. 
Under the Prevention of Crime (Ireland) Act, 1882 — 
45 k 46 Vict. c. 35 — the Irish executive is armed 
wiUi the following (among other) extraordinary 
powers. The government may al-olii-Ii (he right 
to trial by jury*, may arrest strangers found out 
of doors at night under Guspicious circumstances', 
may seize any newspaper which in the judgment of 
the Lord Lieutenant contains matter inciting to 
treason or vioIcDce*, and may prohibit any public 
meeting which the Lord Lieutenant believes to be 
dangerous to the public peace or safetji Add to 
this that the Prevention of Crime Act, 1882, re-enacts 
(incidentally as it were) the Alien Act df 1848, and 
thus empowers the British Ministry to expel from the 
United Kingdom any foreigner who has not before 
the passing of the Act been resi^nt id the country 
for three years*. Not one of these exbraordiuaiy 
powers flows directly from a mere suspension of the 
Habeas Corpus Act, and, in truth, the best proof of 
the very hmited legal effect of euch so-called "nupoi- 
sion" is supplied by the fact that before a Saheta 

' Srct I. * Sect. 11. * Sect. 13. < Sect 15. 







T. RIGHT TO PERSONAL FREEDOM. 245 

Corims Suspension Act runs out its effect is almost 
invariably supplemented by legislation of a totally 
difierent character, namely, an Act of Indemnity. 

An Act of Indemnity. Eeference has already i 
been made to Acts of Indemnity as the supreme 
instance of Parliamentary sovereignty*. They are 
retrospective statutes which free persons who have 
broken the law from responsibility for its breach, and 
thus make lawful acts which when they were com- 
mitted were unlawfuL It is easy enough to see the 
connection between a Habeas Corpus Suspension Act 
and an Act of Indemnity. The Suspension Act, as 
ah'cady pointed out, does not free any person from 
civil or criminal liability for a violation of the law. 
Suppose that a Secretary of State or his subordinates 
during the suspension of the Habeas Corpus Act 
should arrest and imprison a perfectly innocent 
man without any cause whatever except (it may be) 
the belief that it is conducive to the public safety 
that the particular person — say, an influential party 
leader such as Wilkes, Fox, or O'Connell — should be 
at a particular crisis kept in prison, and thereby 
deprived of influence. Suppose, again, that an arrest 
should be made by orders of the Ministry under 
circumstances which involve the unlawful breaking 
into a private dwelling-house, the destruction of 
private property, or the like. In each of these in- 
stances, and in many others which might easily be 
imagined, the Secretary of State who orders the arrest 
and the officials who carry out his commands have 

' Sec pp. 46, 47, an(!e. 
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broken the law. They may Lave acted under the 
hond fiiU belief that their conduct was justified by 
the Deccsnty of providing for the maintenance of 
order. But this will not of itself, whether the 
Hobeat CorpHt Act bo suspended or not, free the 
persons carrying out the arrests from criiiiiiud and 
civil liubility for the wrong they have committed. 
The suspension indeed of the Ilaheaa Corput Act 
prevents the person arrested from tnking at the 
moment any procccJirigs iig:iintit a Secretary of State 
or the officers wlio bavo act^>d under Iiis orders. For 
the sufferer is of co\in)e imprisoned on the cliarge of 
bigh treason or suspicion of treason, and therefore 
will not white tbo suspension lasts he able to get him- 
self dincharggd from prison, TUo moment however 
that tlie Siispt-iialoii Act expires ho can of course 
apply for a writ of habeas corjma, and ensure that 
either by means of being put on his trial or otherwise 
his arbitrary imprisonroeot shall be brought to an end. 
Id the ca'^^a we have supposed the prisoner has been 
guilty of no legal offence. The offenders are in reality 
the Secretary of State and his subordinates. Ilie 
result is that on the expiration of the Suspension Act 
they are liable to actions or indictments for their 
illegal conduct, and can derive no defence whatever 
from the mere fact that at the time when the unlaw- 
ful arrest took place the Habeas Corpus Act was, 
partially at any rate, not in force. It is however 
almost certain that when the suspension of the Habeas 
Corpus Act makes it possible for the government to 
keep suspected persons lo prison for a length of time 
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without bringing them to trial, a smaller or greater 
number of unlawful acts will be committed, if not 
by the members of the Ministry themselves, at any 
rate by their agents. We may even go further than 
this, and say that the unavowed object of an Habeas 
Corjjiis Suspension Act is to enable the government 
to do acts which, though politically expedient^ may 
not be strictly legal. The Parliament which destroys 
one of the main guarantees for individual freedom 
must hold (whether wisely or not) that a crisis has 
arisen when the rights of individuals must be post- 
poned to considerations of state. A Suspension Act 
would in fact fail of its main object unless officials 
felt assured that, as long as they hond Jide and 
uninfluenced by malice or by corrupt motives carried 
out the policy of which the Act was the visible sign, 
they would be protected from penalties for conduct 
which, though it might bo technically a breach of 
law, was nothing more than the free exertion for 
the public good of that discretionary power which 
the suspension of the Ilaheaa Corjftis Act was in- 
tended to confer upon the executive. This assurance 
is derived from the expectation that before the 
Suspension Act ceases to be in force Parliament 
will pass an Act of Indemnity protecting all persons 
who have acted or have intended to act under the 
powers given to the government by the statute. 
This expectation has not been disappointed. An Act 
suspending the Habeas Corjms Act which has been 
continued for any length of time has constantly been 
followed by an Act of Indemnity. Thus the Act to 
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wlitck reference has already been made, 34 Geot;gQ 
III. c 54, was continued in force hy successive annual 
re-enactments for seven year*, from 179410 1801. In 
the latter year an Act was passed, 41 George III. 
cap. 66, "indemnifying such persons as since the first 
"day of February, 1793, have acted in the appre- 
" bending imprisoning, or detaining in custody in 
"Great Britain of porsoiis suspected of high treason 
"or treasonable practices." It cannot be disputed 
tliat the so-called susjK-nsion of the IfaheaM Corput 
Act. which every one knowa will probably be followed 
by an Act of Indemnity, is in reality a far greater 
interference with persona! freedom than would appear 
from the very limiltJ effect in a merely legal point of 
view of suspcndinf; tho right of persona accused of 
trt:uaoii tu Jeiiiaiitl & fpccdy trial. The Slldpcti^iuik 
Act, coupled with the prospect of an Indemnity Act, 
docs in truth arm the executive with arbitrary powers. 
Stilt there are one or two consitlerations which limit 
the practical importance which can fairly be given to 
an expected Act of Indemnity. The relief to be 
obtained from it is prospective and uncertain. Any 
suspicion 00 the part of the public that officials had 
grossly abused their powers might make it difficult 
to obtain a Parliameutiry indemnity for things done 
while the Haleai Corpus Act was suspended. As 
regards, again, the protection to be derived from the 
Act by men who have been guilty of irregular, illegal, 
oppressive or cruel conduct, everything depends on 
the terms of the Act of Indemnity. These may be 
cither narrow or wide. The Indemnity Act, for 
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' instance, of 1801, gives a very limited amount of 
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protection to official wrongdoers. It provides indeed 
a defence against actions or prosecutions in respect 
of anything done, commanded, ordered, directed, or 
advised to be done in Great Britain for apprehending, 
imprisoning, or detaining in custody any person 
charged with high treason or treasonable practices. 
And no doubt such a defence would cover any irregu- 
larity or merely formal breach of the law, but there 
certainly could be imagined acts of spite -or extortion 
clone under cover of the Suspension Act which would 
expose the offender to actions or prosecutions, and 
could not be justified under the terms of the Indem- 
nity Act. Reckless cruelty to a political prisoner, or 
still more certainly the arbitrary punishment or the 
execution of a political prisoner, between 1793 and 
1801, would, in spite of the Indemnity Act, have left 
every man concerned in the crime liable to suflTer 
punishment Wliocver wishes to appreciate the 
mcKleratc character of an ordinary Act of Indemnity 
I'asscd by the British Parliament should compare 
such an Act as 41 George III. cap. 66 with the 
enactment by which the Jamaica House of Assembly 
attempted to cover Governor Eyre from all liability 
for unlawful deeds done in suppressing rebellion 
during 1866. An Act of Indemnity again, though 
it is the legalisation of illegality, is also, it should 
be noted, itself a law. It is something in its essential 
cliaracter th<Tefore very different from the proclamar 
tion of martial law, the establishment of a state 
<»f hiego, or any other proceeding by which the 
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executive government at its own will suspends the 
law of the land. It ifl no doubt an exercise of arbi- 
trary sovereign power, but where the legal sovereign 
ia a Partiatneotaiy assembly even acts of Ktato 
assume the form of regular legislation, and thu fact 
of iUulf raaintaioA in no Bmall degree the real no Icsa 
than the apparent supremacy of law*. 
■^ II, Tile Jtiyhi to Freedom of Discussion. The 
DeclaratioD of tbe Rights of Mud ' and the French 
Constitution of 1791 proclaim freedom of disatssion 
and the liberty of tbe presft in terms wbicb are atill 
cited in text-books ■ as embodying maxims of French 
juriBpnidonce. 
> "La Ixhre communiciitifin df-8 pen$ie* et dea opinions 
I "est mi des droits les plvg pr^cievz de I'homme; tout 
" citoyen jx-ut done parlor, ^crire, imprtmtr libremetU, 
" tavf a ripondre de I'ahvs de Cette liherti dans lea ea* 
" determines par la to* *." 

"La eonttitulion garantit, comme droit nalurel fi 
" civil . ... la liberii d tt/ut homme de parler, d'/crirt, 
*' (Cimprimer et puhlier tes pens^es, tans que its Merits 
"puistent &re soumis A aucune censure ou i«sf«iitm 
" avant leur publication *." 

Belgian law, again, trents the liberty of tbfl pitM 
aa a fundamental article of the constitution. 

' S*« LMtura VIT. 

' Plouard, £0 Contlittaion* /VoMfuuH, p. l6. 

' BmuguigtMa, £ifm*mU GhUn^M J* Ltfulati^n framfaitt, 

* Dkhtr. dt» drvUt, ui. 1 1, PI'»«TdL p. li. 

* OwuA'MIJM ^ 1791, TVf. I ; rkwtfJ, C gw tfft Jiwu ^mufmum. 
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''A}i. 1 8. La j)reBse est Ixbre; la censure ne pourra 
'* jamais elre ctahlie: il ne pent fire exigi de cau- 
'* t'tonnement dcs ccrivains^ (diteurs ou imprtmeurs. 

•* Lorsque T aulenr est connxi el domicilii en Belgiqne^ 
*'Tediivur^ Timimmeur ou le distrihuteur ne pent elre 
"jKtursuivi^*" 

Both tlic revolutionists of France an<I the cim- no pnm 
t.titiition;tlists of Belgium borroweJ llieir ide.is about J^^^j^i^ 
frceJoin of ojiinion and the liberty of the press fiom "^"^^ 
Kni^l:ui(l, and most persons form such loose notions as 
to Knglish law that the idea prevails in England |j^^ 
it elf tliat the right to the free expression of opinion, 
and osjiLrially that form of it which is known as the 
^'lilnrty of the press," are fundamental doctrines of 
tlio law of England in the same sense in which they 
Wire i-art of the ephemeral constitution of 1791 and 
still arc embodied in the articles of the existing Delgian 
f iijstitution ; and, further, that our Courts recognise 
il:c ri;:lit of every man to say and write what he 
I ]r:\>i s, especially on Fecial, j>olitical, or religious 
t J irs, without fear of k*gal penalties. Yet this 
u'IImii, justified though it be, to a certain extent, 
I V tlie habits of modern English life, is essentially 
f; !-«•, anil ctaiceals from students the real attitude of 
^!lL'li•^h law towards what is called " freedom of 
tl.""iL:lit/' and is more accurately dcKcrilied as the 
*' iij:lit to the free expression of opinion." As every 
•t^vvcr knows, the phrases " frie«lom of discussion*' 
• r " lilcriy of the press" are not to be found in any 
J »rt nf il,e .statute be Kjk ni*r ainoii;' the maxims of the 

o 

* C*n\Mi\t*ition tff La Il*2y\q^tf, Art. iS. 
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common law. As terms of art they are indeed quite 

anknowu to our Courts. At no time lias tliere in 

England been any proclamation of the right to 

liberty of Uioiight or to freedom of speech. Tlie 

true 8tiito of things cannot be better described than 

in thc-so words from an excellent trcaUse on the taw 

of libel:— 

* " Our present law permit* any one to say, write, 

^ " and publish what ho pleases ; but if be make a l»d 

1^ "use of this liberty, he iniiat bo punislictl. If he 

»• " unjustly attack an individual, the person defamed 

br " may sue for damages ; if, on the other hand, the 

1^ " words be written or printed, or if treason or im- 

■* "morality be thereby inculcated, the offender can be 

"tried for the misdemeanour either by information 

"or indictment'." 

Any raim may therefore say or writ* whatever 
he likes, subject to the risk of, it may be, scTcre 
punishment if he publishes any statement (either 
by word of mouth, in writing, or in print) which 
be ia not legally entitled to makoL Nor is the 
law of Eiiglan<l speciallj favourable to free speech 
or to free n-ritlng in the rules which it maintains in 
theory and often enforces in fact as to tbe kind of 
Etntcnienta which a man has a legal right to make. 
Above all, it recognises no special privilege on behalf 
of the "press," if by that tenn we mean, in conformity 
with ordinarj language, periodical literature in gene- 
ral, and particularly the newspapers. In truth there 

' Oigrny LiM and Slamttr, lutni. p. It. 8m Stat^i U. C^*A- 
ItJion »/ Iht C. S, tttt. iBSo, 1891, 1891. 
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is notliing or scarcely anything in tbe 8tatutc*book 
^^bicb can be called a " press law *." The law of the 
press as it exists here is merely part of the law of 
libel, and it is well worth while to trace out with 
some care the restrictions imposed by the law of 
libel on the "freedom of the press;" by which ex- 
pression I mean a persons right to make any state- 
meiit be likes in books or newspapers. 

Tbere are many sUitements with regard to in- UMi < 
(liviJuals which no man is entitled to publish in 
\vriting or print. It is a libel (speaking generally) to 
cireulate any untrue statement about another which 
is calculated to injure his interests, character, or 
ivputation. Every man who directly or indirectly 
makes known or» as the technical expression goes, 
•*publisbes" such a statement, gives currency to a 
libel and is liable to an action for damages. The 
person who makes a defamatory statement and 
autliorises its publication in writing, the person who 
NM-itos, tbe publisher who brings out for sale, the 
printer who prints, the vendor who distributes a libel, 
arc each guilty of publication, and may each severally 
be sued. Tlio gist of the offence being the making 
public, not the writing of the libel, the person who 
Laving read a Ubel sends it on to a friend, is a 
liU'UtT; and it would seem that a man who reads 
al'uid a libel, knowing it to be such, may bo sued. 
This M.paratc liability of each person concerned in a 
^\runJ^^ful act is, as already pointed out, a very notice- 

' F"rvxcf|)ti<^ui to thii kc e.g. 8 & 9 Vict. c. 75; 44 & 45 Vict. 
c 60, •. a. 
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able characteristic of our law. Honest belief more- 
over, and goo(] intentions on the part of a libeller, 
are do legal defeace for his conduct Nor will it 
avail him to show that he had good reason for think- 
ing the false statement which he made to be true. 
Pereons often must pay heavy damages for giving 
currency to statements which were not meant to 
be falsehoods and which were reasonably believed to 
be tnie. Thus it is libellous to publish of a man 
who has been convicted of felony but has worked out 
his sentence that he " is a convictctl felon." It is a 
libel on the part of X if JC puUiflhes that B has tol*! 
him that A'n bank has stopped payment, if though B 
in fact made the statement to X and X believed the 
report to be true it turns out to l* false. Nor, again, 
are expressions of opinion when injurious to another 
at all certain not to expose the publiiiher of thetn to 
an HctioD. A " fair " criticism, it is often said, is not 
libelluus ; but it would be a grave mistake to suppose 
that critics, either in the press or elsewhere, have a 
right to publish whatever criticisms they think true. 
E%-ery one has a right to publish fair and candid 
criticism. But " a critic must confine himself to 
"criticism and not make it the veil for personal ceD- 
" sure, nor allow himself to run into reckless and unfair 
" Httacks merely from the love of exurclsing his power 
"of donuuciation '." A writer in the press and aa 
artist or actor whose performances are criticised are 
apt to draw the line between " candid criticism " ooJ 
*'pur&«>nalc«n8ure"at very different points. AitdwbcD 
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on this matter there is a difference of opinion between 
a critic and his victim, the delicate question what is 
meant by fairness has to be determined by a jury, 
and may be so answered as greatly to curtail the free 
expression of critical judgments. Nor let it be sup- 
posed that the mere " truth " of a statement is of it- 
self suflScient to protect the person who publishes it 
from liability to punishment. For though the fact 
that an assertion is true is an answer to an action 
for libel, a person may be criminally punished for 
publishing statements which, though perfectly true, 
damage an individual without being of any benefit 
to the public. To wTite for example and with truth of 
A that he many years ago committed acts of immorality 
may very well expose the writer X to criminal pro- 
ceedings, and X if put on his trial will be bound to 
prove not only that A was in fact guilty of the faults 
imputed to him, but also that the public had an 
interest in the knowledge of -4's misconduct. If X 
cannot show this, he will find that no supposed right 
of free discussion or respect for liberty of the press 
will before an English judge save him from being 
found guilty of a misdemeanour and sent to prison. 

So far in very general terms of the limits placed lib* 
by the law of libel on freedom of discussion as regards 
the chamcter of individuals. Let us now observe for 
a moment the way in which the law of libel restricts 
in theory at least the right to criticise the conduct of 
the government. 

Every person commits a misdemeanourwhopublishes 
(verbally or otherwise) any words or any document 
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wttb a seditious intention. Now a seditious intention 
tDCOiis an intention to bring into liatied or contempt 
or to cxdte (lisafTection ngaiiist the Queen or the 
goVL-rumcnt and constitution of the United Kingdom 
OA b^ law est-iblished, or either House of Parrmnient, 
or tho udministmtioD of justice, or to excite British 
subjects to uttempt otherwise than by lawful means 
the ulteration of any luotter in Cliurch or State by 
law bstablishod, or to promote feelings of ill-will and 
hostility between different classes '. And if the matter 
published is contained in a written or printed docu- 
ment the publichcr is guilty of publishing a scditioua 
libel. The law, it is true, permits the publication of 
stutctiicnts meant only to show that the Crown has 
been misled, that the government hoa committed 
errors, or to point out defects In the gnvemment or 
the constitution with a view to their legal remedy, or 
with a view to recommend alterations in Church or 
Stale by legal means, and, in short, sanctions criticism 
on public affaire which is bond Jide intended to 
rccomtnend the reform of existing institutions by legal 
methods. But aoy one wilt see at once tlint the legal 
definition of a seditious libel might easily be so used 
OS to check a great deal of what is ordinarily con- 
sidered allowable discussion, and would if rigidly en- 
forced be inconsistent with prevailing forms of political 
agitation. 
•• The case is pretty much the same as regards the 
^frce expression of opinion on religioQi or moral 

I. * Soe Stqilioi, Digut of iW CnaiiiMJ ZtfU^ Arta. 91, 91, ni 
Bole bIm Art. 95 •• le ffiT««di«f &1m mm. 
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questions ^ Recent circumstances have recalled at- 
tention to the forgotten law of hlasphemj. But it 
Mirpriscs most persons to learn that, on one view of 
tlie law, any one who publishes a denial of the truth 
of Cliristianity in general or of the existence of God, 
wliL-ther the tcnns of such publication are decent or 
otlierwise, commits the misdemeanour of publishing a 
blasplieiDous libel and is liable to imprisonment, and 
tliat, according to another view of the law, anyone it 
guilty of publishing a blasphemous libel who publishes 
matter relating to God, Jesus Christ, or the Book of 
ruiniiion Prayer intended to wound the feelings of 
liiaiikind, or to excite contempt iigainst the Church 
ly law established, or to promote immorality, and 
tliat it is at least open to grave doubt how far the 
j'ul>lications which thus wound the feelings of man- 
kiml are exempt from the character of blasphemy 
1m .rmse they are intended in good faith to propagate 

• 'i'iiiitMis wliieh tlie jjcrson who jmblishes them re- 
;:.inls as true^ Most persons, again, are astonished 
t'> (iinl tliat tlie denial of the truth of Christianity 

• r i.f tlie authority of the Sorijitures by "writing, 
1 r!!itiii;r, teaching, or advised spc-aking" on the part 
' f any person who has been educated in or made 
jnlt --inn of Christianity in England is by statute 
a i riiiiinal oflt'iuc entailing very severe {penalties ■. 

>-■•• Stt|.)iivn, Di-jrst of the (Vtminai Law, m. 161-164. 
' > e «'.j,Mi4lly S!.).ln.n, Di./fst of the Criminal Law, »rt. 161, 

( r *.;si »liffir.hl (\iHjaitioiik of the nature of ** )•Iu^ph€lDT " •■ a 

'.Iff 

• ^'f 9& 10 Win. III. c 35.111. ult^rM hy Si^'^^^g^ III. e. 160* 
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When once however tite principles of the commoa 
law and the forDC of (he entictmcnts stilt contninc-d 
in the slatute-hook are roally appreciated, no one 
can maintain that the law of England r(.-cognl&tis any- 
thing like that nattinil right to tliu free communica- 
Uon of thoughts and opinions which was prochiimed 
in France nearly a hundred years ago to be one of 
tJic most viJuablo Rights of Man. It is quite clear, 
further, that tlie eOuct uf English law, whether aa 
FCgarda statements made about individuals, or the 
expression of opinion about public affairs, or s]>ecula- 
tive matters, depends wholly upon tlie answer to the 
qacstiun who are to determine whether a given pub- 
lication is or is not a hbel. The reply (as we all 
know) is. tliat in substance this matter is referred 
to the dc<;i»iou of a jury. Whether in any giveo 
case a particular individual is to be convicted of 
libel dcpeuds wholly upon their judgment, and thoy 
have to determine the questitms of truth, faimess. in- 
tention and the like, which affect the legal character 
of a published statement '. 

tttASltphea't Diyat ^iht Criminal Law, mrt. 163. Coat. Attontif- 
Gmerat r. BraiUaMgh, t + Q. B. D. (C. A.)66j. ^ 719, Judgmrat of 
Liu<U*7 L.J. 

' " Tbc iniUi of the nulUr i> Tory litii])!* wlm rtrippcd of ID 
" onmnicuta of ipfrch, anil s tnan of plain conmaa mdm nuj 
" raiily uiidcntaud it. It i> ucithvr uora oat 1cm tlwB lUa; llut 
** a man ma; jntUith auything wlitcb iweln of li» to>uAiymr% 
" Itiink U not blaTncaUp. but tliat be ungbt lo b« pwiUMd if U 
" publiabn tlial wLicb ii Llameable (i.t. that wbich IwiIt* of Ul 
" couutrj-meD tbiuk ia blanicalilej. Tbia in plain ooauMn MMB M 
" tlM nibatABot of ftll Ibat has 1>mb Mid va tka DMllar." As t. 
CMthll, 17 SL Tr. 64>, «7S. 
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II. THE BIGHT TO FREEDOM OF DISCUSSION. 259 

Freedom of discussion is, then, in England little elae 
than the right to write or say anything which a jury, 
consisting of twelve shopkeepers, think it expedient 
should be said or written. Such " liberty" may vary 
at different times and seasons from unrestricted 
license to very severe restraint, and the experience 
of English history during the last two centuries 
sliows that under the law of libel the amount of 
latitude conceded to the expression of opinion has 
iQ fact differed greatly according to the condition of 
popular sentiment Until very recent times tlie law, 
moreover, has not' recognised any privilege on the 
]»art of the press. A statement which is defamatory 
or blasphemous if made in a letter or upon a 
card has exactly the same character if made in a 
book or a newspaper. The protection given by the 
Belgian constitution to the editor, printer, or seller 
of a newspaper involves a recognition of special 
rights on the part of persons connected with the 
press which is quite inconsistent with the genera] 
theory of English law. It is hardly an exaggersp 
tion to say, from this point of view, that liberty of 
tlie press is not recognised in England. 

AMiy then has the liberty of the press been long w^ 
reputed as a special feature of English insUtu-^^ 
tionsi 

The answer to this enquiry is, that for about two 
centuries the relation between the government and 
tlie press has in England been marked by all tliose 
clla^ac•teri^iticli which make up what we have termed 
tlie "rule" or "supremacy" of law, and that just 

8 a 
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because of tins, and not because of any favour shown 
by tbe law of Eoglaud towards freedom of discussion, 
the press, and especially the newspjiper press, ha* 
practically enjoyed with us a freedom which till 
recent years was unknown in continental states. 
Any one will see that this is so who examines care- 
fully the situation of the press in modem England, 
and then contrasts it cither with the press law of 
France or with the legal condition of the press in 
England during the sixteenth and seventeenth cen- 
turieB. 

The present poutlon of tho English press is 
marked by two features. 

Firit. " The liberty of tbe press," says Lord ]k[an»- 
Seld, "consists in printing without any pFe\'ious 
' "license, subject to Uie consequences of law'." 
f- " The law of England," says Lord Ellenborough, " ig 
"a law of liberty, and consistently with this liberty 
" we have not what is called an imprimatur. There 
" is DO such preliminRjy license necessary, hut if a 
" man publish a paper he is exposed to the penal 
" consequences, as he is in every other act if it be 
" illegal*." 

These dictA sbow us at otkoe thai the so-caUed 
liberty of the press is a. mere appUcatioo of the 
gencnd principle, that no nmn is punishable except 
for a distinct breach of tbe law*. This principle is 

' Rtx T. Dt<tit of St. Ampk, 3 T. R. 431 (a.). 
■ tUx T. CMta, jg St. Tr. 49 ; mt OAgut, lAd mmi Stmttit, 
pi. 10. 
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radically inconsistent with any scbeme of license or 
censorship by which a man is hindered from writing 
or printing anything which he thinks fit, and is hard 
to reconcile even with the right on the part of the 
Courts to restrain the circulation of a libel, mitil 
at any rate the publisher has been convicted of 
publishing it. It is also opposed m spirit to anj 
regulation requiring from the publisher of an in- 
tended newspaper a preliminary deposit of a certain 
sum of money, for the sake either of ensuring that 
newspapers should be published only by solvent 
persons, or that if a newspaper should contain libelf 
there shall be a certainty of obtaining damages from 
tlie proprietor. No sensible person will argue that 
to demand a deposit from the owner of a newspaper 
or to impose other limitations upon the right of 
l^uLlishing periodicids is of necessity inexpedient or 
unjust. All that is here insisted upon is, that sudi. 
cliecks and preventive measures are inconsistent with 
the pen-ading principle of English law, that men are 
to 1)0 interfered with or punished, not because they 
may or will break the law, but only when they have 
coinniitted some definite assignable legal ofTenoe. 
Hence with one exception*, which is a quaint sur- 
vival from a different system, no such thing is known 
with us as a license to print, or a censorsliip either 
of the press or of political newspapers. Neither 
the government nor any other authority has the 
light to seize or destroy the stock of a publisher 

' I.e. the liccnMijg of pla>i. Sec 6 & 7 Vict. c. 68; SUpbts* 

^^ommenUirifg^ iii. p. 201. 
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because it codrIsIs of books, pamplilets, or pnpcre 
which in the opinion of the government contain 
K^itioiis or libellous matter. Indeed, it ia qnestion- 
nliltf how far the CouiU themselvt-s will, even for the 
eako of protecting un individnal from injury, prohibit 
the publication or republication of a libel, or restrain 
its sale until the matter baa gone before a jury and 
it haa been established by their verdict that the 
words complained of are liljcUous'. Writera in the 
press are in sliort, hhc every other person, subject to 
the law of the retdra, and nothing eliia Neither the 
government nor the Courts have (apcaltiiig generally) 
any gri-attr power to prevLnt or overvfo the pvibli* 
cation of a newspaper than the writing of ft letter. 
Indeed, the simplest way of setting forth briefly the 
position of writers in the press is to say that they 
stand in substantially the same position as letter- 
writers. A man who scribbles blasphemy on a gate* 
and a man who prints blasphemy in a paper or in 
a book commit exactly the same offence, and are 
dealt with in England on exactly the same prindpleK 
Hence also writers in newspapers have, or had until 
very recently, no special i)rivilege protecting them 
from liability. Look at the matter which way 
you will, the main feature of Uberty of the press 
as understood in England is that the press (which 
means of course the writers in it) is subject only to 
the ordinary law of the land. 

' Fnuimlinl .Utarautt Co. x. Knott, L. R. le Ch. 141 ; Saibf x. 
,airt. itii 



' Pruitmtinl Anurautt Co. t. Knott, L. R, le Ch. 141 ; 
Xalerbiw/l, 3 C. P. D. 339; 0<tg«r«. |>p, 13-16. 

' Jtfj. T. Pootry. citfd St*ph»n, DigtM «/ Crimiitat Lmw, 
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Secondly. Press offences, in so far as the terra can 
be used with reference to English law, are tried and Za 
punished only by the ordinary Courts of the country,^ 
that is by a judge and jury' . Since the Restoration*, 
offences committed through the newspapers, or, in 
other words, tlie publication therein of libels whether 
defamatory, seditious or blasphemous, have never 
been tried by any special tribunal Nothing to 
Enorlishmen seems more a matter of course than thtu 
Yet nothing has in reality contributed so much to 
free the periodical press from any control If the 
ciiteriun whether a publication be libellous is the 
opinion of a jury, and a man may publish anything 
which twelve of his countrymen think is not blame- 
able, it is impossible that the Crown or the Ministry 
should exert any stringent contnJ over writings in 
tlie press, unless (as indeed may sometimes happen) 
the majority of ordinary citizens are entirely opposed 
to attacks on the government. The times when 
pei^ons in power wish to check the excesses of pubUc 
writers are times at which a large body of opinion or 
sontimcnt is hostile to the executive. But under 
these circumstances it must, from the nature of things^ 
be at least an even chance that the jury called upon 

' The exi^tence however of process by crimiiuil infomuitioii, and 
the rule thui truth was uo ju»tiiicntion, had the result that duria^ 
tho (ightcenth ceutury Militiuus libel rose almoft to tha rank cf 
a prc^s offence, to l>e dralt with, if not by wparate tribooahi at aaj 
rate by fpecial nilrn with a fpocial procedure. 

S4e, at to the Ftate of the )>rehs under the Coromoowealtk, 
Ma^M.n, Lift of Milton, iii. pj>. 265-297. SuUtantiallj the poici* 
I'ility of tryinff ]ir«'»B uffvnces by ■•jHii.il tiibunals was pyt an end 
to l.y the nUilitioii uf th*- Star rhambcr in 1640, 16 Car. I, cape 10. 
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to find a publisher guilty of printing seditious libels 
sympatliifie with tlio language which the officers of 
the Crown deera worthy of punishment, and hence 
may hold censures which are prosecuted as libels to 
be f»ir and laudable critimm of official errors. 
^VlIethe^ the control indirectly exercised over the 
cxpresaion of opinion by the verdict of twelve 
commonplace Engliahmen is at the present day 
certain to be as great a protection to the free expres- 
sion of opinion even in political matters as it proved 
a century ago, when the sentiment of the governing 
body wa-i different from the prevalent fecliiig of the 
class from wliich jtirj-nien were chosen, is an interest- 
ing speculation into which there is no need to enter. 
What is certain is, that the practical freedom of the 
English press arose in great measure from the trial 
with US of " press offences," like every other kind of 
libel, by a jury. 

The liberty of the press then is in England simply 
one result of the universal predominance of the law 
of the knd. Tlie terms " liberty of the press," " press 
offences," "censorship of the press," and the like, are 
all unknown to English lawyers, simply because any 
offeoce which can be committed through the press it 
some form of libel, and is governed in Buhstance by 
the ordinary law of defamation. 

' These things seem to us at the present day so nato- 
■0 ral as hardly to be noticeable ; let us however glance 
as I hare suggested at the press law of France, 
both before and since the Revolution ; and also at 
the condition of the press in England, up to nearly 
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the end of the seventeenth century. Such a suirej 
will prove to us tliat the treatment in modem England 
of ofTences committed through the newspapers affords 
an example, as singular as it is striking, of the legal 
spirit which now pervades every part of the English 
constitution. 

An Englishman who consults French authorities^ C4m^ 
is struck with amazement at two facts: press lawtwp 
constitutes a special and a large department of Frendi ^ ^ 
legislation ; press offences have been, under every 
form of government which has existed in France, a 
special class of crimes. Even now there are more 
tlian thirty enactments regulating the position of the 
French press and inflicting penalties on offences whidi 
can be committed by writers in the press, and the 
three hundred and odd closely printed pages of Dallos 
which treat of laws on the press show that the 
enactments still in force under the Republic are, as 
it were, nothing compared to the whole mass of 
regulations, ordinances, decrees, and laws which since 
the earliest days of printing down to the present year 
liavc been issued by French rulers with the object of 
controlling the literary expression of opinion and 
thought The Acts which liave been passed in Eng^ 
land with regard to the press since the days of 
Queen Elizabeth do not in number equal one-tenth, 
or even one- twentieth, of the laws enacted durinj^ 
the same period on the same subject in France. The 

' Dallor, Rrptfioirtj ▼ol. xxxvi. ** Pregte^" pp, 384-776, aad 
specially Tit. I, chap, i, Tit. II, chap. 4; Roger et Sor«l, Cpdm if 
lois UtiitUt^^ " Prtsmr 637-651. 
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contrast becomes still inoro maiked if we compare the 
etate of tilings in the two countrit-s sine* the beginning 
oftheeigbtcciitli century, and (for the sake of avoiding 
cxaggcnition) put the lawR [xi-ssod KJncc lliat (Into 
which arc now actually in force in France against 
every Act which, whether repealed or unrepealed, 
has been passed iu England since the year 1700. 
It will be found that the French press code codusIb 
of over thirty enactment*, whilst the Engliiih Acls 
about the press do nut exceed a dozen, and, moreover, 
go very little way toworda toudung the freedom of 
writera. 

Tlic groiuid of this dinVrence lies in the oj.jxjsite 
views taken in the two countries of the proper rela- 
tion of the state to literature, or, more strictly, to 
the expression of opinion in prints In England the 
doctrine has since 1700 in substance prevailed that 
the government has nothing to do with the guidance 
of opinion, and that the sole duty of the state is to 
punish libels of all kinds, whether they are expressed 
in writing or in print. Hence the government has 
(speaking generally) exercised no special control over 
literature, and the law of the press, in so far as it can 
be said to have existed, has been nothing else than 
a branch or an application of tlie law of libel. In 
France, literature has for centuries been considered ai 
the particular concern of the state. The prevailing 
doctrine, as may be gathered from the current of 
French legislation, has been, and still to a certain 
extent is, that it is the function of the administration 
not only to punish defamation, slander, or blasphemy. 
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but to guide the course of opinion, or, at any rate, to 
adopt preventive measures for guarding against the 
propagation in printof unsound or dangerous doctrines. 
Hence the huge amount and the specia] and repres- 
sive character of the press laws which have existed 
in France. Up to the time of the Revolution the 
^vhole literature of the country was avowedly coo- 
trolled by the state. Tlie right to print or sett 
books and printed publications of any kind was 
treated as a special privilege or monopoly of certiun 
libraries; the regulations {rkglemenfs) of 1723 (some 
part of which appears to be still in force') and of 
1767 confined the right of sale and printing under 
tlie severest penalties to librarians who were duly 
licensed^. The right to publish, agtun, was submitted 
to the strictest censorship, exercised partly by the 
University (an entirely ecclesiastical body), partly 
by the Parliaments, partly by the Crown. The 
penalties of death, of the galleys, of the piUory* 
were from time to time imposed upon the printinj^ 
or sjile of forbidden works. Tliese punishments were 
often evaded ; but they after all retained practical 
force till the very eve of the Itevolution. The most 
celebrated literary works of France were published 
abroad. Montesquieu's E$^rit de Lois appeared at 
Ocneva. Voltaire's Ilennade was printed in Eng- 
land ; the most remarkable of his and of Rousseau's 
writings, were published in London, in Geneva, or in 

' Jh*^ Dalloz. R.'ptrtmrt, vol. xxxvi. " PrtM$e^'* Tit. I, cUp. i. 
C\.mfiiro Rogtr cl Sortrl, CoJe$ H LifU, " PrtMe,** pp. 637-651. 
• Hiid. 
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Amsterdam. In 1 775 a work entitled Phihsophie de la 
ICafure was dt-strojed by the order of tlio Parliament 
of Paris, the autlior was decreed gnilty of treason 
against God and man, and would have been burut jf 
Le could have been arrested. In 1781. eight ycaiB 
before the meeting of the States General, Raynal waa 
pronounced by the Parliament guilty of blasphemy 
on account of his History of the Indiea^. The point 
however to remark is, not so much the severity of 
the punishments which under the Ancien U^gimt 
were intended to suppress the exprcssioD of heterodox 
or false beliefs, as the strict maintenance down to 
17S9 of the right and diitv of the state to guide the 
literature of the country. It should further be noted 
that down to that date the government made no 
marked distinction between periodical and other 
literature. When the Lettrei Philotojphiquet could 
be burnt by the hangman, when the publication of 
the Henriade and the Encyclop^die depended on the 
goodwill of the King, there was no need for estab- 
lishing special restrictions on newspapers. The daily 
or weekly press, moreover, hardly existed in France 
till the opening of the States General The Revolu- 
tion (it may be fancied) put an end to reatraint* 
upon the press. The Declaration of the Rights of 
Man proclaimed the right of eveiy dtizen to publish 
and print his opinions, and the language has been 
cited* in which the Constitution of 1791 guaranteed 
to every man the natural right of speaking, printing, 

' Dalloi, RfjtHoirt, toL xxxri " Prwtm," Kt I, dap. i. 
* 8m p. 150, flNM. 
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and publishing his thoughts without having his 
writings submitted to any censorship or inspection 
prior to publication. But the Declaration of Rights 
and this guarantee were practically worthless. They 
enounced a theory which for many years was utterly 
opposed to the practice of every French government. 
The Convention did not establish a censorship, but 
under the plea of preventing the circulation of 
seditious works it passed the law of 29 March, 1 793, 
which silenced all free expression of opinion. The 
Directory imitated the Convention, and under the 
First Empire the newspaper press became the 
property of the government, and the sale, printing, 
and publication of books was wholly submitted to 
imperial control and censorship \ The years which 
elapsed from 1 789 to 181 5 were, it may be suggested, 
a revolutionary era which provoked or excused ex- 
ceptional measures of state interference. Any one 
however who wants to see how consonant to the 
ideas which have permanently governed French law 
and French habits is the notion that the administration 
sliould by some means keep its hand on the national 
literature of the country ought to note with care the 
course of legislation from the Bestoration to the 
present day. The attempt indeed to control the 
publication of books has been by slow degrees givea 
up; but one government after another has, with 
curious uniformity, proclaimed the freedom and 
ensured the subjection of the newspaper press. Be- 
tween 1 8 14 and 1830 the censorship was established 

' Dalloz, Bcp. xxxvi. " Prt$$t,'' Tit. I, chap. I. 
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(21 Oct. 1814), was partially aboHsIied, was re-ex- 
tended (1817), was re-abolislied (i8ig), was re-esta- 
blished and extended (1820), and was re-abolished 
(1828). In 1830 the Charter made the abolition of 
tlio censonbip part of the coustitution, and since 
that date no systera of ceusorsliip has been in uaina 
ro-CHtablishcd. But as regards newspapers, the 
celebrated decree of 17 February, 1852, enacted 
TCStrictioDa more ligid than anything imposed under 
tlie name of la centure by any government since 
tlie fall of Xapolcou I. The govemmeot took to 
it«elf under tliis law, in additioa to other dis- 
cretionary ijowem, the right to nuppre^ .nny news- 
paper 'without the necessity of proving the com- 
mission of any crime or offence by the owner of the 
paper or by any writer in its columns'. No one, 
further, could under this decree set up a paper 
without official authorisation. Nor have difiereot 
forms of the censorship been the sole restrictiona 
imposed in France on the liberty of the press. The 
combined operation of enactments passed during the 
existence of the Republic of 1848 and under the 
Empire was (among other things) to make tlie 
signature of newspaper articles by their authors 
compulsory *, to require a large deposit from any 
person who wished to establish a paper*, to with- 
draw all press offences whatever from the cc^piizaiice 



■ D^r«t, 17 F^vriar, 185a, mc 31, Bogtr rt Sonl, Codm tt 
LcU, p. 64B. 

* It«gcr et SokI, Coda H Lvu, p. C46. Imm, t6 JniUet, its*- 

* Ibid. 
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of a jury \ to re-establish or re-afiSrm the provisioD 
contained in the rkglement of 1723 by \?hich no one 
could carry on the trade of a librarian or printer 
{commerce de la Itbrairie) without a license. It may in 
fact be said with substantial truth that between 1852 
and 1S70 the newspapers of France were as mudi 
controlled by the government as was every kind of 
literature before 1789, and that the Second Empire 
exhibited a retrogression towards the despotic prin- 
ciples of the Ancien Regime. The Bepublic^ it is 
true, has abolished many restraints which existed 
under the Empire, though it is impossible for a 
foreigner, and, one may conjecture, difficult even 
for a Frenchman, to determine how far a good 
number of the laws or decrees enacted by different 
governments under different constitutions before 
1S70 may not still be theoretically in force, and 
capable, if public sentiment should favour the re- 
straint of opinion, of being revived in practioe. 
One thing is perfectly clear and deserves noUoe. 
The legislation of the existing Republic is not^ any 
more than that of the Restoration or the Empire^ 
based on the view of the press which pervades the 
modern law of England. " Press law " now, as ever, 
forms a special dt*partment of the law of France. 
" Press offences " are a particular class of crimes, and 
there are at least two provisions, and probably several 
more, to be found in French laws which conflict with 
the doctrine of the liberty of the press as understood 

* Loit, 31 I>^. 1851. 
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in England. A law passed under the Republic' re- 
impocesoD (he proprietors of newspapers the necessity 
of making a largo d' posit, with the proper authorities, 
as a scairity for the payment of fines or damages in- 
curre<l in tho counie of the management of the paper. 
A still later law, while it suhmits some press offences 
to the judgment of n jury, subjects others to the 
cognizance of Courts of which a jury forma no part*. 
This is 3 matter of extreme theoretical importance. 
It shows how foreign to French notions is the idea 
that every breach of law ought to bo dealt witli by 
the ordinary law of the land. Even a cursoty 
surrey (and no other is possible in these lectures) 
of French legislation with regard to literature proves 
then tliat from the time when the press came Into 
existence up to the present date the idea has held 
ground that the state as repre«;nted by the execu- 
tive ought to direct or control the expression of 
opinion, and that this control has been exercised by 
an official renswrship — by restrictions on the right to 
print or sell books — and by the subjection of press 
offences to special laws administered by special 
tribunals. Tlie occa^unal relaxation of these re- 
strictions is of importance. But their recurring 
revival is of far more significance than their tempo- 
rary abolition. 

Jjet us now turn to the positicu of the English 
prcfts during the sixteenth and seveoteenth c«o* 
turicfl. 

■ 6 July, 1S71. flog«ra SortI, f Wm tt Xeia, p. 651. 

* 19 DcctniWr, 1 B75, k. 5. Uoget vt SonI, CW«« « Loii, p. ($1. 
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To a student who surveys tlie history of the liberty 
of the press in France and in England two questions r| 
suggest themselves. How does it happen that down "^ 
to the end of the seventeenth century the principles «& 



b«t 



upheld by the Crown in each country were in sub- ^ 
stance the same? What, again, is the explanation c' r^ 
of the fact that from the beginning of the eigh- 



teenth century the principles governing the law of 
the press in the two countries have l)een, as they 
still continue to be, essentially different ? The simi- 
larity and the difference seems at first sight equally 
peri)lexing. Yet both one and the other admit of 
explanation^ and the solution of an apptircnt paradox 
is worth giving because of its close bearing on the 
subject of this lecture, namely, the predominance 
(»f the spirit of legality which distinguishes the law 
of the constitution. 

Tlie ground of the similarity between the press law 
(»f England an.d of France from the beginning of the***^ 
sixt^'eiith till the beginning of the eighteenth century. 
is that the governments, if not the people, of each 
lountr}' were during that period influenced by \erj 
shnilar administrative notions and by similar ideas as 
to the relation between the state and individuals'. 
In England again, as in every European country, the 
helief prevailed that a King was responsible for the 
uli^'ioue belief of his subjects. Tliis responsibility 
inv(»lvc8 the necessity for regulating the utterance 
and formation of opinion. But this direction or 
nnilrol cannot be exercised without governmental 

' P«* pp. 103-108, anU. 
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1m1 cuH>ing the jjress witich was then practised in France, 
g^iig^ and which has prevailed there ahnosi tip to the 
* "* prcseut day. In Kngland, as ou the Continent, the 
f— book trade was a monopoly, the a-neorship was io 
■MgitaA ful' viguur, the offences of authors and priutcra were 
^ treated as special crimes and severely punished by 
e]>ccial tribunalg. Tliis similMity or identity of tlie 
principles with regard to the treatment of literature 
originally upheld by the govcrumcnl of England aikd 
by the guvcriiment of France is Btriking. It is rendered 
Btill more startling by the contrast between the sub- 
sequent history of legislation in the two countrica. 
In France (as wo have already seen) the censorship, 
though frccjuently abolished, has almost as frequently 
been restored. In England the sybtem of licenaDg. 
which was the censorship under another name, was 
terminated rather than abolished in 1695. "^^ 
Houfle of CommonK. which refused to continue the 
Licensing Act, was certainly not imbued with any 
settled enthusiusm for liberty of thought. The 
English statCRTOen of 1695 neither avowed nor en- 
tertaincd the belief that the "froo communicattoo of 
" thoughts and opinions was one of the most valuable 
"of tlie rightD of num'." They refused to renew the 
Licensing Act, and thus established freedom of tl»e 
press without any knowledge of the importance of 
what they were doing. This can be asserted with 
confidence, for tlio Commons delivered to tlie Loidi 
a document which contninn the reasons for their 
refuning to renew the Act, 

' &-I! D»thrali9mt/lit Slgiu^Mtat^u\.ti,i. a^o, ■■»■ 
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in general looked upon the authority of the state 
with the siime favour with which Englishmen during 
the sixteenth century regarded the prerogative of the 
Crown. The control exercised in different forms by 
tlie executive over literature has therefore in the 
main fully hannonised with the other institutions of 
France. The existence moreover of an ehiborate 
administrative system, the action of which has never 
been subject to the control of the ordinary tribunalSp 
lias always placed in the hands of whatever power 
was supreme in France the means of enforcing official 
s\irveillance of literature. Hence the censorship (to 
sjeak of no other modes of checking the liberty of 
tlie press) hiis been on the whole in keeping with the 
gi neial action of French governments and with the 
avtranre sentiment of the nation, whilst tliere has 
neviT been wanting appropriate machinery by which 
to carry the censorshij) into effect. No doubt there 
were heard throughout the eighteenth century and 
ljav<.» been ever since vig«^rous protests against the 
aiisorsbip as against other forms of administrative 
arbiirariiiess, and at the beginning of the Great 
llivulution, as at other periods since, cfTurts were 
made in favour of free discussion. Hence flowed 
tlie abolition of the censorship, but this attempt 
to limit the powers of the government in one 
jarticiilar clirection was quite out of hannony with 
tlie ;^^nrral reverence for the authority of the state. 
As U.ng moreover as the whole scheme of French 
.Hlmiiil>tratii»n was left in fi»ree, the giivrniroent^ ID 
^^liatever hands it was ])laced, always retained the 
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VoCBocr to know that tliero ars books in the box till 
"he has opened it? Such were the argumenta 
"which (lid what Milton's Arco[«giUca had failed 
** to do '." 

How sliglit waa the hold of the principle of the 
liberty of the press on the statesmen who abolished 
the oensorsllip is proved by their entertaining, two 
years later, a bill (which huwcvcr never passed) to 
prohibit the unlicensed publicjition of news'. Yet 
while the solcma declaratioa by the National As- 
sembly of 1789 of the right to the free expression of 
thought remained a dead letter, or at best a specu- 
lative maxim of French jurisprudence which, though 
not without influence, was constantly broken in 
upon by the actu 1 law of France, the refusal of the 
English Parliament in 1695 to renew the Licensing 
Act did permanently cfitablish the freedom of the 
press in England. The 6fty years which followed 
were a period of revolutionary disquiet fairly 00m- 
panible with the era of the Restoration in France. 
But the ceusorship once abolished in England waa 
never revived, and all idea of restrictions on tlia 
liberty of the precis other tliau those contained 10 the 
law of libel have been so long unknown to Englith- 
mon, tliat the rare survivals in our law of the Dott<io 
that literature ought to be controlled by the stata 
appear to most jivrsous inctplicablo anomalits, ud 
are tolerated only bccauao they produce so tittle 
inconvenience that their existence ia forgotten. 



' UacanU]-, tluUty t/ E»ffl<utJ, W. pp. 541, 941. 
• I«d.it. pp. Jji. J7' 
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To a student who surveys the histoiy of the liberty 
of the press in France and in England two questions ^^ 
gxiggest themselves. How does it happen that down 
to the end of the seventeenth century the principles 
upheld by the Crown in each country were in sub- 
stance the samel What, again» is the explanation*''^ 
of the fact that from the beginning of the eigh- 
teenth century the principles governing the law of 
the press in the two countries have been, as they 
still continue to be, essentially different ? The mmi- 
larity and the difference seems at first sight equally 
peq)lexing. Yet both one and the other admit of 
explanation^ and the solution of an apparent paradox 
is worth giving because of its close bearing on the 
subject of this lecture, namely, the predominance 
of the spirit of legality which distinguishes the law 
of the constitution. 

Tlie ground of the similarity between the press law 
of England and of France from the beginning of the ^ 
sixteenth till the beginning of the eighteenth centuiy, 
is that the governments, if not the people, of eadi 
country were during that period influenced by vcij 
similar administrative notions and by similar ideas as 
to the relation between the state and individoals^ 
In England again, as in every European country, the 
belief prevailed that a King was responsible for the 
religious belief of his subjecta Tliis responsibility 
involves the necessity for regulating the utterance 
and formation of opinion. But this direction or 
control cannot be exercised without governmental 

* S<* pp. 203- 2oS, anU. 
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1 curbing tlio ]»rcss winch was then practised in France, 
„^ and which has prevailed there almost up to the 
"■ present day. In England, as on tlie Continent, the 
■ book trade was a inoiiopolj-, the censorship was in 
i,ai full vijfyur, the oflcncca of authors and printers were 
treated as special crimes and severely punished by 
special tribunals. Tliis similarity or identity of the 
principles with regard to the treatment of hterature 
originally upheld by tlio goverumcnt of England and 
by the government of France is striking. It is rendered 
still more startling by the contrast between the sub- 
ecfjuent history of legislation in the two countries. 
In France (as we have already seen) the censorship, 
though frequently abolished, has almost as frequently 
been restored. In England the system of licenang, 
which was the censorship under another name, was 
terminated rither than abolished in 1695. "^^ 
House of Commons, which refused to ooutinnc the 
Licensing Act, was certainly not imbued with any 
settled enthusiasm for liberty of thought. The 
English statesmen of 1695 neither avowed nor en- 
tertained the belief that the "free communication </ 
" thoughts und opinions was one of the most valuable 
" of the rights of man V Tbey refused to renew the 
Licensing Act, and thus established freedom of the 
press without any knowledge of the importance of 
what they were doing. Tliis can be asserted with 
eonfidenee, for the Commons delivered to the Lords 
a document which contains the reasooB for tli«r 
refusing to renew the Act. 

' ftrp /WitrMVn ^fV fl'giU ^Mtui, »rt. 1 1, |>. 150, mm. 
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" This paper completely vindicates the resolution 
" to which the Commons had come. But it proves at 
the same time that they knew not what they were 
doing, what a revolution they were making, what a 
"power they were calling into existence. They 
"pointed out concisely, clearly, forcibly, and some- 
" times with a grave irony which is not unbeooming, 
" the absurdities and iniquities of the statute which 
" was about to expire. But all their objections will 
" be found to relate to matters of detail. On the 
" gioat question of principle, on the question whether 
" the liberty of unlicensed printing be, on the wholes 
" a blessing or a curse to society, not a word is said. 
" The Licensing Act is condemned, not as a thing 
"essentially evil, but on account of the petty 
"grievances, the exactions, the jobs, the commercial 
"restrictions, the domiciliary visits which were ind- 
" dental to it. It is pronounced mischievous because 
"it enables the Company of Stationers to extort 
"money from publishers, because it empowers the 
" agents of the government to search houses under 
'* the authority of genend warrants, because it con- 
*' fines tlie foreign book trnde to the port of London; 
" because it detains valuable packages of books at the 
Custom House till the jviges are mildewed. The 
Commons complain that the amount of the fee 
" which the licenser may demand is not fixed. They 
"complain that it is made jK*nal in an ofliccr of the 
" Customs to open a lx>x of Koks from abroad, 
except in the presence of one of the censors of 
the press. How, it is very sensibly ai^ked, is the 
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''officer to know that there are books in the box till 
^he has opened it! Such were the arguments 
''which did what Milton*s Areopa^tica had failed 
"todoV 

How slight was the hold of the principle of the 
liberty of the press on the statesmen who abolished 
the censorship is proved by their entertaining, two 
years later, a bill (which however never passed) to 
prohibit the unlicensed publication of news'. Tet 
while the solemn declaration by the National As- 
sembly of 1 789 of the right to the free expresidon of 
thought remained a dead letter, or at best a specu- 
lative maxim of French jurisprudence which, though 
not without influence, was constantly broken in 
upon by the actu 1 law of France, the refusal of the 
English Parliament in 1695 *o renew the Licensing 
Act did permanently establish the freedom of the 
press in England, The fifty years which followed 
were a period of revolutionary disquiet fairly com- 
parable with the era of the Bestoration in France. 
But the censorship once abolished in England was 
never revived, and all idea of restrictions on the 
liberty of the press other than those contained in the 
law of libel have been so long unknown to English- 1 
men, tliat the rare survivals in our law of the notion 
that literature ought to be controlled by the state 
appear to most persons inexplicable anomalies, and 
are tolerated only because they produce so little 
inconvenience that their existence is forgotten. 

' M&canlay, Uutory 0/ England^ iy. pp. 541, 54a* 
• Ibid. iv. pp. 771, 77«. 
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To a student ■who surveys the history of the liberty QmA» 
of the press in France and in England two questions J^^ 
eugfest themselves. How does it happen that down "T'^ 
to the end of the seventeenth century the principles mam 
upheld by the Crown in each countiy were in sub-^|^ 
stance the same? What, again, is the explanation rfFw" 
of the fact that from the beginning of the etgh-gojta 
tcenth century the principles governing the law of 
the press in the two countries have lieen, as they 
still continue to be, essentially different ? The simi- 
larity and the difference seems at first sight equally 
perplexing. Yet both one and the other admit of 
explanation, and the solution of an apparent parad(n 
is worth giving because of its close bearing on the 
subject of this lecture, namely, the predominance 
of the ppiiit of legality which distinguislies the law 
of the constitution. 

The ground of the similarity between the press law Rmm 
of England and of France from the beginning of the J^ 
sixteenth till the beginning of the eighteenth centuiy, 
is that the governments, if not the people, of each 
country were during that period influenced by very 
similar administrative notions and by similar ideas as 
to the relation between the state and individuala^ 
In England again, aa in every European country, the 
belief prevailed that a King was responsible for tbe 
itligious belief of his subjects. This responribility 
involves the necessity for regulating the utterance 
and formation of opinion. But this direction or 
control cannot he exercised without governmental 
' S« pp. 103-J08, anU. 
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interfcTcnoe with that liberty of the press which ia 
at bottom the right of everj man to print any 
opinioD which lit: chooses to propagate, subject only 
to risk of punithnicnt if hia expressions contravene 
some distinct legal maxim. During the sixteenth 
and sevenleonth centnries, in short, the Cron-n was 
in England, aa in France, cxtemling itx administra- 
tive powers ; the Crown was in England, as in 
France, entitled, or rather required by public opinion, 
to treat the control of literature as an aifair of state. 
Similar circumstances produced similar reeults ; in 
each country the same principles prevailed ; in each 
country tlie treatment of the press assumed there- 
fore a similar character. 
•• The reason, again, why for nearly two centuries the 
li- press has been treated in France on principles utterly 
different from those which have been accepted in Eng- 
land lies deep in tlie difference of the spirit which has 
r governed the customs and laws of the two countnefl. 
In France the idea has always flourished that the 
govenmient> whether Royal, Imperial, or Bepublican. 
posscasiA, as representing the state, rights and poweni 
as against individuals superior to and independent of 
the ordinary law of the land. This is the real ban* 
of that whole theory of a (froiV aJminitlralif vhich it 
is so hard for Englishmen fully to understand. The 
increase morcovvr in the authority of the cenlnl 
government Las at most periods both before and 
since the Revolution been, or appeared to rooet 
Frenchracn to be, the means of removing evils which 
oppressed the mass of the people. The nation has 




11. THE RIGHT TO PBEEDOM OF DISCCSSIOS. 279 

in general bolted upon tlie authority of the state 
with the sjime favour wHh which Englishmen during 
the sixteenth century regarded the prerogative of the 
Crown. The control exercised in different forms bj 
the executive over literature has therefore in the 
laaiii fiilly harmonised with the other institutions of 
Fmnce. The existence moreover of an elaborate 
administrative system, the action of which has never 
been subject to the control of the ordinary tribunals, 
lias always placed in the hands of whatever power 
was supreme in France the means of enforcing official 
surveillance of literature. Hencethe censorship (to 
speak of no other modes of checking the liberty of 
the press) hsis been on the whole in keeping with the 
giiieral action of French governments and with the 
average sentiment of the nation, whilst there has 
never been wanting appropriate macliinery by which 
to carry the censorship into effect. No doubt there 
were heard throughout the eighteenth century and 
liavo been ever since vigorous protests against the 
censorship as against other forma of administrative 
arbifrariucss, and at the be^nning of the Great 
devolution, as at other periods since, efforts were 
jnade in favour of free discussion. Hence flowed 
the abolition of the censorship, but this attempt 
to limit tlie powers of the government in one 
particular direction was quite out of harmony with 
Ibe genei-al reverence for the authority of the state. 
As long moreover as the whole scheme of French 
administration was left in force, the govemraeDt, in 
"hatever hands it was placed, always retained the 
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means of resuming its control over tliu press wlieo- 
ever popular feeling should for a moment favour 
tbo repression of free speech. Hence arose tlio 
ooDstantly recurring restomtion of the abolished 
oensorsliip or of restraints wliich though not called 
hy Uie unpopular name of la ceiteure were more 
stringent than has ever been any Licensing Act, Rc- 
strictious, in uliort, on what Englishmen underetand 
by the liberty of the press bavo continued to exist 
in France and are hardly now abolished, because the 
' excrase of preventive and discretionary authority on 
I the part of the executive harmonises with the general 
spirit of French law.and because theadmimstnitive ma- 
chinery which is the creation of that Rpirit has nlways 
placed (as it still places) in the hands of the executiTe 
the proper means for enforcing discretionary nnlhority. 
In England, on tlie other hand, the attempt made 
by the Crown during the sixteenth and seventeenth 
centuries to form a strong central atlministration, 
though it was for a time attended with success 
because it met some of the needs of the age, was 
at bottom repugnant to the manners and traditions 
of the countrj', and even at a time when the people 
wished the Crown to bo strong, they hardly liked the 
means by which the Crown exerted its strength. 
Hundreds of Rngli&limen who hated toleration and 
cared little for freedom of speecli, entertained a kc«o 
jcftlouqr of arbitrary power, and a fixed detenntoatioD 
' to be ruled in accordance with tho law of tlic land'. 

* Sre B(t<lGD'i rtmikrki on th* ilW^alitr of (kt ilMtrM of tbt 
Star ChmbeTi cHad OcidiiMr, BiM^rj/ ^ E^^k^ *iL fi gi. 
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Those eeiitiment3 abolished tlie Star Chamber in 
1640, and made the re-establishraent of the hated 
Court impossible even for the frantic loyalty of 1660. 
But tlie destruction of the Star Cliamber meant much 
more tlian the abolition of an unpopular tribunal ; it 
meant the rooting up from its foundations of the 
whole of the administrative system which had been 
erected by the Tudors and extended by the Stuarta 
Tliis overthrow of a form of administration which 
contradicted the legal habits of Englishmen had no 
direct connection with any desire for the uncontrolled 
expression of opinion. The Parliament which woald 
not restore the Star Chamber or the Court of High 
Cuiniiiission passed the Licensing Act, and this 
statute, which in fact estibhshes the censorship, was 
ns we have seen continued in force for some years 
after the ^Revolution. Tlie passing however of the 
statute, though not a triumph of toleration, was a 
triunipli of legality. The power of licensing depended 
lienif^furwanl, not on any idea of inherent executive 
aiithurity, but on the statute law. The right of licens- 
ing was left in the hands of the government but this 
power was regulated by the words of a statute; and 
what was of more consequence, breaches of the Act 
C'luld be punished only by proceedings in the 
cnlinary Courts. The fall of the Star Chamber 
(li'lirived the executive of the means for exercising 
Jirhitrary power. Jlence the refusal of the House of 
Commons in 1695 to continue the Licensing Act was 
something very different from the proclamation of 
freedom of thought contained io the French Dedarsr* 
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tion of Tliglits, or from ajiy of the laws which have 
abohshcd tlie censorship in France. To abolish the 
right of the government to control the press was in 
Enghiud Eimpljr to do away with an exceptional 
authority which was opposed to the gcnend tendency 
of the law, and the abolition was final becanse the 
oitcciitive had already lost the means by which the 
control of opinion could l>c tiffuctively enforced. To 
sum the whole matter up, the censorship though 
constantly abolished has been constantly revived in 
France, because the exertion of discretionary powers 
by the goveniment has been and still U in harmony 
with French laws and institotiona The abolition of 
the censorbhip was final in England, because the 
exercise of discretionary power by the Crown was in- 
confii&tent with our system of administration and with 
the ideas of English law. The contrast is made the 
more striking by the paradoxical fact that the etalca- 
mcn who tried with little Biiccess to establish the 
liberty of the preas in France really intended to pro- 
claim freedom of opinion. whil»t the statesmen who 
n'o\dd not pass the Licensing Act and thereby founded 
the liberty of the prcra in England held theories 
of toleration which fell far short of favouring unre- 
Mricted liberty of discnraion. This contrast is not 
only striking in itself, but also aflbrds the strongest 
illustration that can be found of English caDcepUotis 
of the rule of law. 
-* K III. The ni'jht of PuUie MetHng. Tlw Uw of 
[j/jalelgium with regard to public meetings is contained 
in the nineteenth oilide of tJie constitution, whidt 
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is probably intended in the ronln to reproduce the 

];iw of Eugland and runs as follows : — 

"Art. 19. TjCS Beiges oni Ic droit rfe s'assentl/er RuImuT 

^^mhihlemeni ct sans amies, en se conformant avZcomtit*- 

"his, qtd ^eurent reyler Vexerciee He ee droit, aans^**" 

" iH'anmoins le sovmeitre a une autorisation pr^alahle. 
" Cede di'sjjosition ne s'ajijil'Qve jwrnf aux ra«- 

" semhiementa en plcin air, j«i reitent entikremeni 

" soumis aux lois de poltceK" 
Tlie restrictions on the practice of public meeting Priodi* 

appear to be more stringent In Belgium than in Eng- uw u u 
land, for the police have with us no spedal authority J^^V* 
fo control open air assembliea Yet just as it cannot ""tUnf- 
witli strict accuracy be asserted that English law 
recognises the liberty of the press, so it can hardly be 
i-aid that our constitution kno^vs of such a thing as » 
any specific right of public meeting. No better * 
inr-tance can indeed be found of the way in which 
in Kngtand the constitution is built up upon indi- 
vidual rights than our rules as to public assemblies. 
The right of assembling is nothing more than a result > 
of the view taken by the Courts as to individDal liberty \ 
of person and individual liberty of speech. "Diere is 
no special law allowing A, B and C to meet t(^ther 
cither in the open air or elsewhere for a lawful pur- 
pose, but llic right of j1 to go where he pleases so that 
he does not commit a trespass, and to say what he 
likes to B so that his talk is not libeUouB or seditious, 
the right of i? to do the like with regard to A, and 
the existence of the same rights of C, D, E and F^ 
' Ctmitilulion de la Bthfiqut, vt. 19. 
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and 80 on ad infnilum, It^ds to the consequence that 
A, B, C, D, and a thousand or ten-thousand other 
persons may (:i8 a general rule) meet together in anj 
place where otherwise they each have a right to \xe 
for a lawful purpose and in a lawful raauQcr. A has 
a right to walk down Ihe High Street or to go on to 
R common. B has the same right C, D, and all 
their friends have the same right to go there also. 
In other words A, B, C, and D, and tcn-thonsand such 
have a right to hold a puhlic wcetiug ; and as A may 
say to B tliat ho thinks an Act ought to be paitsed 
abolishing the House of Lords, or that the House of 
Lords are Iwund to reject any hill modifying the con- 
stitution of their House, and as B may make the EUime 
remark to any of his friends, the rcsvilt ensues that A 
and tcn-thouFaud more may hold a public meeting 
either (o support the government or to encourage the 
resistance of tlie Peers. Here then you have in eub- 
btance that right of public meeting for political and 
other purposes which is constAutly treated in foreign 
countries as a sj>cci:d privilege, to be exercised only 
tuhject to careful rettrictions. Tlie aseertion how- 
ever that A, B, C, and D and a hundred-thouFand 
more persons, just because they may each go 
where they like and each say what they pleujte, 
have a right to hold mectiDgs for the discussion of 
political and other lopica, docs not of course raean 
that perrons may not so exercise the right of meet- 
ing as to break the law. The object of a meeting 
may be unlawful, e. g. the aim of the meeting 
may be to couspire against the Crown, in which 
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case the assembly itself becomes an unlawful meet- 
ing. Tlie mode in which a meeting is held may 
threaten a breach of tho peace on the part of those 
holding the meeting, and therefore inspire peace- 
able citizens with reasonable fear ; in which case, 
again, the meeting will be unlawfiU. In either in- 
stance the persons taking part in the meeting will 
be exposed to all the consequences in the way of 
having the meeting legally broken up, and of being 
t1iemselvc3 arrested, and prosecuted, which attend 
the doing of unlawful acts, or, in other words, tho 
commission of crimes. 

The law of public meetings involves some practical c^m 
consequences which, though logically deduced from 
it, are found by many persons, ma^trates and 
others, somewhat startling, and are not of Invari- 
able benefit to the nation. 

A jiublic meeting which from the conduct of those Mwt 
engaged in it, as for example from their marching Mb 
together in arms, threatens a breach of the peace on ^J^ 
the part of those holding the meeting and therefore '?''' 
fills peaceable citizens with reasonable fear, is an un- 
lawful iusembly. But no meeting which would not 
otherwise be illegal becomes unlawful because it will 
excite opposition which is itself unlawful, and thus 
will indirectly lead to a breach of the peace. Suppose 
for example, that the members of the Salvation Army 
propose to hold a meeting at O.^ford ; suppose that a 
so-called Skeleton Army announce that they will 
attack the Siilvationists and disperse them by force. 
Siipjiose that thereupon peaceable citizens, who do 
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not like the quiet of the town to be <Iisturl>ed, 
and who dread riots, urge tlie magistrates to 
atop the meeting of the StJvatioiiists, or if tliere is 
any row to arrest the inemhera of both armies. This 
irwy seem at firat sight a reasonable request, but the 
magistrates cannot legally take the course suggested 
to them. That under the present state of the law 
this must be so in on reflection clear. The right of 
A to walk down the High Street is not taken away 
by the threat of X to knock A down if A takes his 
proposed walk. It is true that A'$ going into the 
High Street will lead to a breach of tlie peace, but A 
no more causes the breach of the peace than a man 
whose pocket is picked causes the theft by wearing a 
watch. A is the victim, not the author of a breach 
of the law. Now if the right of A to walk down tlie 
High Street is not alfcetcJ by the threats of X. the 
right of A, B, C, and D to march down the High 
Street together is not diminished by the proclamation 
of A', y, aud Z that they will not sufler A. B. C. and 
D to take their walk. Nor does it make any differ- 
ence that A, B, and Ccall themselves the Salvation 
Army, or that X, Y, and Z call themselves the Skele- 
ton Anny. Tlie plain principle is that A't right to 
do a lawful act, namely walk down the High Stroett 
cannot be diminished by Xt threat to do on unlaw- 
ful act, namely to knock A down. This is the prin- 
ciple established, or rather illustrated, by the recent 
case of Btatty v. Gillbankt \ The Salvation Army 
met together at \Vc«ton-«uper-Mnre with the know- 
■ 9 Q. a D. 308. 
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ledge tliat tliey would be opposed by the Skeleton 
Army. The magistrates had put out a notice in- 
tended to forbid the meeting. Tlie Salvationists 
however assembled, were met by the police, and told 
to obey the notice. X, one of the members, declined 
to obey and was arrested. He was subsequently 
with others convicted by the magistrates of holding 
an unlawful assembly. It was an undoubted fact 
that the meeting of the Salvation Army was likely to 
lead to an attack by the Skeleton Army, and iu this 
j-ense cause a breach of the peace. The conviction 
liowever of X, by the magistrates ■was quashed on 
appeal to the Queen's Bench Division. 

" ^^^lat has happened here," say the Court, " is 
" that an unlawful organisation" [the Skeleton Army] 
" lias assumed to itself the right to prevent the appel- 
" lantsand others from lawfully assembling together, 
" and the findiug of the justices amounts to this, that 
" a man may be convicted for doing a lawful act if he 
" knows that his doing it may cause another to do an 
" unlawful act. There is no authority for such a 
"proposition '." 

No public meeting, further, wliich would notMwii 
otherwise be illegal, becomes so (unless in virtue of ^,i„ 
some special Act of Parliament) in consequence of*?jf 
any proclamation or notice by a Secretary of State, by ««■• 
a magistrate, or by any other official Suppose, fw 
example, tliat the Salvationists advertise throughout 
the town that they intt-nd holding a meeting in a 

' ^ca«i/v. (?.7/ln»Aa, 9 Q.B.D. 308, p. 314, per Field J. Sc« 
alio Bfatlg V. Ghuuter, W, N. 1 884, p. 93. 
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field which they tiave hired ucar Oxford, that the; 
' Intend to asHemlile in St. Giles's aud march thence 
■with bannere flying and bands playing to their |iro- 
posed place of worship. Suppose that the Homo 
Sectetary thinks that, for one reason or another, it is 
undesirable Umt the meeting should take place, and 
aerrcs formal notice upon every member of the amy, 
or to tlie ofRcera who are going to conduct the so-called 
"campaign" at Oxford, that the gathering must not 
take place. Thia notice is so touch waste paper. 
Assume that the meeting would have been lawful if 
the notice had not been issued, and it certainly will 
not become unlawful because a Secretary of State 
has forbidden it to take place. The proelamatioa 
has as little legal effect as would have a procla- 
mation from the Home Office forbidding me or any 
other person to walk down the High Street. It 
follows therefore that Ihe goverament has little or no 
power of preventing meetings which to all appearance 
are lawful, even though they may in fact turn out 
when actually convened to be unlawful because of the 
mode ID which tliey are conducted. This is certainly 
a singular instance of the way in which adherence 
to the principle that tho proper functiou of the state 
is the punishment, not the prevention, of crimes, 
deprives the executive of discretionary authority '. 

' Bermt tvcnti in Swi(i«rUtMl unggnt tlwt Um oAdala of » 
democratic BcjiubUc claim, wbvtbcr rightlj or not, u ftnthorit; in 
rrgsrd to tlia mtr«iat of poblie meeting! which i* not eooceded 
ID EugUnd lo the Crown or itt MnraDta. Thii cariooalj illBalntci 
ib« rerotrlii cited from Da Tocquerilla, pp. 168-171, «mH i" '*'■'' 
enca to the iwn-»iiteDce in SwitierUnd of » apirit of IrjilHjr. 
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A meeting, lastly, may be perfectly lawful which 
nevertheless any wise or public-spirited person would 
hesitate to convene. For A, B, and C may have the 
right to hold a meeting, although their doing so will 
as a matter of fact certainly excite others to deeds 
of violence, and may probably produce bloodshed. 
Supi^ose that a zealous Protestant were to convene 
a meeting for the purpose of denouncing the evils 
of the confessional ; and were to choose as the 
scene of the gathering the midst of a large town 
filled with a population of Roman Catholic poor. 
The meeting would be Lawful, but no one can doubt 
that it would provoke violence. Neither the govern- 
ment however, nor the magistrates, could prohibit it 
Wise men might condemn, but the law would sanction 
an extreme exercise of the right of public meeting 
which would probably not be tolerated in any other 
European country. The best proof of the narrow- 
ness of the limits within which the ordinary law 
confines the power of the executive to interfere with 
the right of public meeting is to be found in the 
provisions of the Prevention of Crime (Ireland) Act> 
1SS2, sect. IO^ Nothing but such a special enac^ 
inent would make it lawful for the Lord Lieutenant 
to prohibit a meeting which he knew to be dangerous 
to the public peace. The necessity for a Coercioo 
Act shows how limited are the powers i>ossessed 
hy the government under the ordinary law of the 

' UmliT tlii* section tlic T^>rd Lirutrrmnt 19 girrn power to pr»> 
hibit oiiy mt^-tiug wliiih In* h«» rea»on to belii'Te to be dangvriMn 
to tlie i»u1i]ic i»cace or the public Nifetj. The Act bowrrer expired 
«t the end of latt Se»i-iciD. 

r 
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Jand. Of the policy or impolicy of deuying to the 
liighost authorities in the state the power to take 
precautionary measures against tho evils which may 
flow from tho iiijudicioua exercise of legal rights it 
is unnoccEsary hero to say anything. The matter 
which is worth notice is the way in which the rules 
as to tlie right of public meeting iUostratc both 
the legal spirit of our institutions and the process by 
1 which the decisions of the Courts as to the rights of 
' individuals have m ofioct made the rigtit of public 
meeting a part of the law of the constitution '. 



' Sm generally US to the right of meeting, StepbeD,C«AiM«iiian*f, 
s 1 3-1 1 7, and Steplieo, UUtory cf Criminat Law, i. lOi-ies. 




LECTURE VII. ^ 

THE POLE OF LAW ; ITS APPUCATIOKS. 

IV. Martial law. V. Tie Army. VI. Tie Jf««w, 
I'll. The Beipomibiiity of MinUUn. 

WTII.IAMENT.UIY SOVEHEIGXTT AKD THE EDLE OF LAW. 

The rights already treated of in the foregoingSu* 
k'cture, &s fur exiiniple the right to personal freedom dnn 
or tlie right to free expression of opinion, do not, it |^, 
may be suggested, properly belong to the province of P"*** 
constitutional law at all, but form part either of private oiwi 
law strictly so called, or of the ordinary criminal law. J^ 
Thus A' 8 right to personal freedom is, it maybe said,*''^ 
only the right of A not to be assaulted or imprisoned 
by X, or (to look at the same thing from another 
point of view) is nothing else than the right of A if 
assaulted by X to bring an action against X, or to 
have X punished as a criminal for the assault. Now 
in this suggestion there lies an element of important 
truth, yet it is also undoubted that the right to 
personal freedom, the right to free discussion and the 
like, appear in the forefront of many written constatu- ^ 
tions, and are in fact the chief advantages which 
citizons hope to gain by the change from a despotic to 
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a constilutioDol form of goviTnraent. The truth is 
Ihot these rights may be looked upon from two point* 
of view. They may he considered simply parts of 
private or it may he of criminal law ; thus the right 
to personal freedom may, as already pointed out, be 
looked at as the right of A not to !iuve the control of 
hii body interfered with by X. But in so for a« the«e 
I rights hold good against the governing body iu the 
f state, or la other words in so far as these rights detcr- 
' mine the relation of individual citizexis towards the 
executive, they nro piirt, .Tiid a most important p.'»rt, of 
the law of the constitution. Now the noticeable point 
ia that in England the rights of citizens as against each 
other are {spealting generally) the same as the rights 
of citizens Jigainst any servant of the Crown. This is 
the tiigniBcance of the assertion that in this country 
the law of the constitution is part of the ordinary law 
of the lund. The fact that a Secretary of State cannot 
at his discretion and for re.isons of state arrest, 
imprisuD, or punish any man, except of course where 
special powers are conferred upon him by statute, as 
by an Alien Act or by an Extradition Actt is simply 
a result of the principle that a Secretary of State is 
governed in his official as in his private eondact by 
the ordinary law of the realm. Were Sir William 
Harcourt or Sir Richard Cross to assault Mr. PameU 
in a fit of anger, or were he to arrest Mr. Pamell in 
Engtund because he thought the Home Rule leader's 
freedom dangerous to the state, tlie flume Secretary 
would in cither case be liable to an action, and all 
other i>enalties to which a |>erson exposes himself by 
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committing an assault. The fact that ^Fr. PamelVs 
arrest was a strictly administrative act would aflbrd 
no defence to the Minister, or to the constables who 
obeved his orders. 

The subjects of which we are now about to treat, as 
for example martial law, or the army, clearly beloi^ 
to the field of constitutional law, and no one would 
think of objecting to the treatment of these subjects 
in this lecture that they were really part of privata 
law. Yet if the matter be looked at carefully, it will 
be found that just as rules which at first sight seem 
to l>elong to the domain of private law are in reality 
tlie foundation of constitutional principles, so topics 
which appear to l)elong manifestly to the law of 
the constitution depend with us at bottom on the 
principles of private or of criminal law. Thus the 
position of a soldier is in England governed, as we 
shall see, by the principle, that though a soldier is \ 
subject to special liabilities in his military capacity, he | 
remains while in the ranks as he was when out of ' 
them, subject to all the liabilities of an ordinary 
citizen. So, in a legal point of view, ministerial 
responsibility is simply one application of the doctrine 
which pervades English law*, that no one can plead 
the command of a suj)erior, were it the order of the 
Crown itself, in defence of conduct otherwise not 
justified by law. 

Turn the matter which way you will, you c*ome back 
to the all-important consideration on which we have 

^ Sc« Mom m sen, Romiiche Slaat^efkl, p. 67 j, for th« exitteoos 
of wh«t tecinf to have bren a »inji1ar principle in earlj Romaa law. 
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already dwelt, that whereas under many foreign con- 
slitutious the rights of individunls flow, or nppear to 
flow, from the articles of tho constitution, in England 
the law of tho constitutiou la the result not the source 
of tho rights of individtaala. It bectmics, too, more and 
more apparent that the means hj which the Courts 
have maintained the law of tho constitution have 
licen the strict insiatiaiice upon the two principles. Brat 
" of "Vquality bcforc^he law," which negatives cxemp- 
tioa from tho liabilities of ordinary citizens or from 
the jurisdiction of the ordinary Courts, and second^ 
of " personal responsibility of wrongdoers," which ex- 
cludes the notion that any breach of Uw on the part 
of a subordinate can be justified by the orders of his 
eupcriorn ; tlie legal dogma, as old at least as the time 
of KdwanI the Fourth, that if any man arrest another 
without lawful warrant even by the King's command 
he b1i:iU nut be excused but shall be liable to an 
action for false imprisonment, is not a specinl Uroifr- 
ation imposed upon the royal prcrogntive, but tho 
application t« acts done under royal orders of that 
principle of individual responsibility which runs 
through the whole law of torts'. 

IV. Mariial Law*. — '* Martial law," in the proper 
sense of that term, in which it means the suspensioD 
of ordinary law and the temporary government of 



' See H(*ni, Goi^ryimetil ^ Ettflamd, pp. Q^iii ; utd ooHpan 
Gardinrr, llittvry, a. |>ji. 144-145. 

■ See FgnjU), (V«nuM>«, pp. i88->i6, 48i-s<3; SitiikM, 
Bittory «/ Criming lam, L >et-iifti A« t, PiaiMy, g C * P. 
)S4 ; ^- T. rMcml, 9 C * P. 91 i Stg, ▼. IfmtU, 9 C. * P. ty. 
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a country or parts of it by military tribunals, is 
uuknowTi to the law of England. We have noUiing 
equivalent to what is called in France the " Dedarap 
tionofthe State of Siege'," under which the authority 
ortlmarily vested in the civil power for the mainte- 
nance of order and police passes entirely to the army 
{(iiitoriU milHaire), and this is an unmistakeable 
})roof of the permanent supremacy of the law under 
our constitution. 

The assertion however that no such thing as 
martial law exists xmder our system of government, 
though perfectly true, will mislead any one who does 
not attend carefully to the distinction between two 
utterly difierent senses in which the term " martial 
law " is used by English writers. 

Martial law is sometimes employed as a name for la «k 
the common law right of the Crown and its servants ^^ ]„ 
to repel force by force in the case of invasion, insui- r|°yj 
R-ction, riot, or generally of any violent resistance to u«. 
the law. Tliis right or power is essential to tbe 
verj' existence of orderly government, and is most 
assuredly recognised in the most ample manner by 
the law of England. It is a power wliich has in 
itself no special connection with the existence of 
an armed force. The Crown has the right to 
put down breaches of the peace. Every subject^ 
whether a civilian or a soldier, whether what ia 
called a "servant of the government" (such for 
example as a policeman) or a person in no way 

' St-e /.oi tur tHat i/e liige, j) AbUt 1849, Itoger rf Sorel, Codgi 
tl Loit, p. 436. Sc« p. a99,;(M(. 
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conDucted witli tbo administration, not only lias the 
rigbt, but is, as a matter of legiil ilutj, bound to 
sKFsiht in putting down breaches of the peace. No 
doubt policemen or sukliei-s arc the pereous wbo, as 
being sjjcciully employed iu the maintenance of order, 
are most generally called upon to suppress a riot, 
but it is clear that all loyal subjects ore bound to 
take their part in the supprcEsion of riots. It is 
also clear ' that a soldier has, as such, no exemption 
from liability to the law fur his conduct in restoring 
order. Officers, magisttatcs, soldiers, policcraen, 
ordinary citizens, all occupy in the eye of the law 
the same position ; they are, each and all of them, 
bound to withstand and put down breaches of the 
]>eace, such as riots and other (listurbances ; they are, 
each and all of them, .'iiithoriMid to employ so much 
force, even to the taking of life, as may be necet:Hary 
for that puipose, and they are none of them entitled 
to use more ; they are, each and all of them, liable 
to be called to account before a jury for the uee of 
excessive, that is, of unnecessaiy force ; they are 
eacli, it must be added — for this is often forgotten — 
liable, in theory at least, to be called to account 
before tltc Courts for nou-pcribrmaooe of their duty 
as citizens in putting down riots, though of coum 
the degree and kind of energy which each is renson- 
ably bound to eiert in the maintenance of order may 
depend upon and differ with his position as officer, 
raagiitratc, soldier, or urdinruy civilian. Whoever 
doubts these propositions should study the leading 
' 8m fnrtbar, ff. iot-y%i,fttt. 
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case of Bex v. Pinney^, in which was fully con- 
sidered the duty of the Mayor of Bristol in reference 
to the Reform Riots of 1831. So accustomed have 
people bocotne to fancy that the maintenance of the 
peace is the duty solely of soldiers or policemen, that 
many students will probably feel surprise on discover- 
ing from the doctrine laid down in Bex v. Pitiney 
how stringent are the obligations of a magistrate in 
time of tumult, and how unlimited is the amount of 
force which he is bound to employ in support of the 
law. A student, further, must be on his guard 
against being misled, as he well might be, by the 
language of the Riot Act*. That statute provides 
in substance that if twelve rioters continue together 
for an hour after a magistrate has made a proclama- 
tion to them in the terms of the Act (which pro- 
clamation is absurdly enough called reading the Riot 
Act) ordering them to disperse, he may command 
tlie troops to fire upon the rioters or charge them 
bword in band '. This of course is not the language, 
but it is the effect of the enactment. Now the error 
into which an uuinstructed reader is likely to fall, 
and into which magistrates and officers have from 
time to time (and notably during the Gordon riota 
of 1 7S0) in fact fallen, is to suppose that the effect 
of the Riot Act is negative as well as positive, and 
that therefore the military cannot be employed 
without the fulfilment of the conditions imposed bj 

' 5 C. A P. J54. 

' I George I, ttat. J, c ^ . 

St^ Stephen, //iWory of Criminai Law, i. jip. 101-105. 
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the statute. ThU notion is nan- kno^vn to be erm- 
neous ; the ocatsion on wliich force can be employed, 
aod the kind and degree of foTx:e wliicb it is Inwful 
to u«c in order to put donii a riot, is determined 
by noUiing else than the neceswty of the case./ If 
then by martial law lie lueiint the power of the 
^Tomiuent or of legal citizens to inaiDtoiu public 
order, at whatever cost of blood or property may be 
necessftiy, martial Uw is assuredly part of the \avr of 
England. Kvcd however us to this liliid of martial 
law one should always bear in mind that the question 
whether the force employed was necessary or cxocs- 
fiive will, especially where death has cnBtiod, be 
ultimately dctcnnined by a judge and jury, and llutt 
the eiitimate of wlmt constitutes ni'cessaiy force 
formed by a judge and jury sitting in quiet and 
safety aflcr the euppresfiion of a riot may dilTur 
oonBiderably from the judgment formed by a general 
or magistrate who is surrounded by armed riotets 
ani] knows that at any moment a riot may become a 
formidable rebellion, and the rebelUoo if unchecked 
become a Buccessful revolution. 

Aturtial law is however more often used as the 
name fur the govenimeut of a country or a district 
by military tribunals, which more or lew supersede 
t\itk the jnriediction of the Courts. Tbe proclamation 
of martial law in this scow of the term tt, as 
baa been already pointed out, nearly equivalent to 
tbe slate of things which in France and many other 
foreign cotmtries is known as the dccl&ratioQ of a 
" state of siege," and is in cflbct the ietopotmnr mm) 
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a civiliau ^ He may when in the Britush domiuiont 
be put on trial before any competent " civil" (i.e. non- 
military) Court for any offence for which he would be 
triable if he were not subject to military law^ and 
there are certain offences, such as murder, for whidi 
lie must in general be tried by a civil tribunal*. 
TIuis if a soldier murders a companion or robs a 
traveller whilst quartered in England or in Van 
Diemen's Land, his military character will not save 
him from standing in the dock on the charge of 
murder or theft. 

A soldier cannot escape from civil liabilities, afli ci«a 
for example, responsibility for debts ; the only exemp- 
tion which he can cLiim is that he cannot be forced 
to aj)pear in Court, and could not, when arrest for 
debt was allowable, be arrested for any debt not 
exceeding £30 *. 

No one who has entered into the spirit of conti- 
neiital legislation can believe that (say in France or 
Prussia) the rights of a private individual would thus 
liave been allowed to override the claims of the public 
service. 

In all conflicts of jurisdiction between a militaiy 
and a civil Court the authority of the civil Court 



' roinpurc Army Act, 1881 (44 St 45 Vict. c. 58), KCi, 41, 144, 
162. 

' Com]'nrc howi-ver the JuriNlictioD iu IIoimci<l« Ad, i86t, 
2 J A: 36 Vict. c. 65, And Clodc, .1/i7i/riry Forcf$ of tki Crmns L 
l»j). 206, 207. 

' Sti' Army Act, 1S81 (44 ft 45 Vict. c. 58), ■. 144. G)tnpar« 
^'KiK', .1/r7i7riry Forcfs 0/ the Crown^ i. ji|i. 207, to8, mnd 
V. Mills, 16 East, 254. 

X 2 
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a constitutional form of government. The truth is 
that these rights may be looked upon from two points 
of view. They may be considered simply parts of 
private or it may be of criminal law ; thus the right 
to personal freedom may, as already pointed out^ be 
looked at as the right of il not to have the control of 
his body interfered with by X But in so far as these 
I rights hold good against the governing body in the 
' state, or in other words in so far as these rights deter- 
mine the relation of individual citizens towards the 
executive, they are part, and a most important part, of 
the law of the constitution. Now the noticeable point 
'is that in England the rights of citizens as against each 
other are (speaking generally) the same as the rights 
of citizens against any servant of the Crown. This is 
the significance of the assertion that in this country 
the law of the constitution is part of the ordinary law 
of the land. The fact that a Secretary of State cannot 
at his discretion and for reasons of state arrest, 
imprison, or punish any man, except of course where 
special powers are conferred upon him by statute, as 
by an Alien Act or by an Extradition Act| is simply 
a result of the principle that a Secretary of State is 
governed in his official as in his private conduct by 
the ordinary law of the realm. Were Sir William 
Harcourt or Sir Richard Cross to assault Mr. Pamell 
in a fit of anger, or were he to arrest Mr. Pamell in 
England because he thought the Home Rule leader's 
freedom dangerous to the state, the Hume Secretary 
would in cither case be liable to an action, and all 
other i)enalties to which a person exposes himself by 
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recognised government of a country by military force. 
Tlie legal aspect of tins condition of afiairs in states 
which recogoiso the existence of this kind of martial 
law can hardly be better given than by citing some of 
the provisions of the law which at the present day 
regulates the state of siege in France : — 

" 7. Atissitdt Vital de si6ge dcclari, lc$ pouvoin 
*' dont VaxdoriU civile 6tait reveiuejpour le maintien de * ** 
''Vordre et de la police passent tout entier$ d Tautoriti 
'* milliaire. — UautoritS civile continue nianmoinM d 
*' cjcercer ceux de ce$ pouvoirs dont Tautoriti militair§ 
" ne Ta pas dessaisie. 

"8. Les tribunaux militairea peureni etre Ma{$i$ 
'' de la connaissance dee crimes et delits centre la 
'*si1rcfe de la li^pullique, contre la constitution, eonir§ 
" lord re et la paix puhliq%ie, quelle que soit la qualiti 
*' (1(8 auteurs principaux et des complices. 

"9. Ij'autorit6 militaire a le droit, — i^ De fair§ 
" des perquisitions, de jour et de nuit, dans le domicile fS4)j\0 
'* (les citnyens ; — 2^ U eloigner les repris de justice et Jat 
" indlvidus qui nont pas leur domicile dans les lieux^ 
'* suui)n'8 a Vctat de si6ge ; — 3® Uordonner la remise 
" (hs (trvies el munitions,et de proceder d leur recherche 
" it (I hur enlevement ; — 4" D'interdire les puUicaitone 
"it IcH reunions quelle juge de nature d exciter <m d 
*' eutnienir le d^sordre^* 

We may reasoncibly however conjecture that the 
Urms of the law give but a faint conception of 
the real condition of aflfairH when, in consequenos 
of tumult or insurrection, Paris or some other part of 

* Roger et Surcl« CodtM d Lci$, pp. 436, 437. 
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Fnttoe is declared in a state of diegc, and, lo use a 
signiBcant exjircKeion kiion'n to some continental 
cuuolrivs, " the constitutional guarantees arc (<us- 
l>ondcd" Wc sliall liariUy go far wrong if we 
a»siime that during tins suspension of urdinary law 
any man whatever ia liable to arrest, imprisonment, 
or execution at the will of a military tribunal cou- 
tasting of a few oflicera who are excited by the 
passions natural to civil war. Ilowcvcr this may be, 
it i» clear that in France, even under the prcfiont Do- 
publican government, the Misjxnsion of law involved 
in the proclamation of a state of siege is a thing fully 
reo^nised by the constitution, and (strange though 
the fact may appear) the authority of military 
Courts during a state of siege is greater under the 
Republic than it was under the monarchy of Jjuuis 
Philippe'. Now this kind of martial lav is in 
England utterly unknown to the constitution. Sol- 
diers may suppress a riot as they may resist an 
invasion, they may fight rebels just as they may 
fight foreign enemies, but they have no right under 
the taw to inflict punishment for riot or rebellion. 
During the effort to restore peace rebels may be law- 
fully killed just as enemies may be lawfully slaugb- 
tcied in battle or prisoners may be shot to prevent 
their escape, but any execution (independently of 
military law) inflicted by a Court-martial is illegal. 
and technically murder. Nothing better iUustratea 
the noble energy with which judges have maiDtained 

' Sm G*oJro^t Cam, 14 J«wmt dm PataU, p. istS, «it^ 
hj Funjlh, Ofinitnt, p. 4I3. 
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the rule of regular, law, even at periods of revo- 
lutiouary violence, than Wolfe Tones Ctiat\ In 
1798, Wolfe Tone, an Irish rebel, took part in a 
French invasion of Ireland. The man-of-war in 
which he sailed was captured, and Wolfe Tone was 
brought to trial hefore a Court-martial in Dublin. 
He was thereupon sentenced to be hanged. He held 
however no commission as an English officer, his onlj 
commission being one from the French Bepublic. On 
the morning when his execution was about to take 
place, application was made to the Irish King's Bendi 
fur a writ of habeas corpus. The ground taken was 
that Wolfe Tone not being a mihtary person was not 
subject to puuishraent by a Court-martial, or in effect 
that the officers who tried him were attempting ille- 
giilly to enforce martial law. The Court of King's 
Bench at once granted the writ. When it is remem- 
bered that Wolfe Tone's substantial guilt was admitted, 
that the Court was filled with judges who detested 
the rebels, and that in 1798 Ireland was in the midst 
of a revolutionary crisis, it will be admitted that no 
more splendid assertioi> of the supremacy of law can 
he found than that then made by the Irish Bench. 

V. The Army*. — The English army consists of 
the Standing (or Regular) army, and of the Militia. 

' 2^ St. Tr. 614. 

* Sc'«Strp1ieu,(?i»nnK»rar>«(,u.584-594; OatiiA, Da* Bnglimitt 
TtriailtHngnrtcht, ii. 953-966. 

As to Standing Aimj, i Willittm ft Maty, e. £ ; Mfl Uie Anttf 
Hit-ciplinc Olid RfgulatioD Act, 1879, 41 ft 43 VicL c 33 ; tit* 
Army Act, 1881, 44 ft 45 Vict. e. 58. 

Ai to MilitU, 13 C«r. II, Bt*t. I, c. 6; 14 C«r. II, c 3; 15 Ckr. 
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Each of these forces has been rendered subordinate 
to the law of the land. Itlj object is not to give 
even an uutliDe of the enuctmeDts aflecting llio 
army, but simply Ut explain the legal principles on 
which this supremncy of tlie law throughout the 
array has been secured. 

It will be couvcnient In considering this matter to 
reverse the order pursued in tlio common text-books ; 
theiiO contutn a great deal about the militia, and com- 
jmratively little about the regular foiccs, or what we 
now call the "army." The reason of this is that 
historically the militia Is an older insUtutioD than the 
permanent army, and the existence of a standing army 
is historically and according to conetitutional theories 
an anomaly. Hence the standing army is often 
treated by writers of authority as a sort of exceptional 
or subordinate topic, a kind of excrescence so to speak 
on the nutionnl and constitutional force known as the 
militia. As a matter of fact, of couree, the standing 
army is now the real national force, and the militia 
is a body of comparatively small importance. 

At to the Standing Army. — A permanent army of 
paid soldiers, whose main duty is one of absolute 
obedience to conimands, appears at first sight to be 
an Institution inconsistent with that rule of law or 
submission to the civil authorities, and especially to 
'^ t^fi judges, which is essential to popular or Parlia- 
f "7 mentar)- government ; and in truth the existence of 

n, c. 4 ; 41 Qeorge III, c 90 ; MilitU Act, tStt, 45 ft 46 ^'Mt. 
c. 49; knd RrgolatioD of tlw Fotcm Act, iSSi, 44 Jk 45 Vkt 
e-67. 
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pcrmaDent paid forces hasoften in mostcountnes andat 
times in England — ^notably under the Commonwealth 
— been found inconsistent with the existence of what, 
by a lax though intelligible mode of speech, is called a 
free governuient'.- "The belief indeed of our statesmen 
iluwii to aititne condderably later than Uie RcTolution 
of 16S9 was tliat a standing army must be fatal to 
English freedom, yet very soon after t^e Kevolution 
it beoime apparent that the existence of a body of 
jjaid soldiers was necessary to the safety of the 
nation. Englishmen therefore, at the end of the 
seventeenth and the beginning of the ^ghteenth 
century, found themselves placed in this dilemma. 
With a standing army the country could not (they 
tliouglit) escape from despotism ; without a standing 
army the country could not (they perceived) escape 
from invasion; the maintenance of national liberty 
appeared to involve the sacrifice of national inde- 
pendence. Yet English statesmanship found almost 
by accident a practical escape from this theoretical 
dilemma, and the Mutiny Act, though an enactment 
passed in a hurry to meet an immediate peril, 
coiitauis the solution of an apparently InBoIvable 
problem. 

In this instance as in others of success achieved 
by what is called the practical good-sense, the 
jiolitical instinct, or the statesman-like tact of Eng- 
lishmen, we ought to be on our guaix] ag^nst two 
errors. We ought not on the one hand to fancy 
that English statesmen acted with some profound 

' Rm e.g. MacaulHV, I/ittory, iii, pp. 41-47. 
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sagacity or foi-csiglit pocuiiar to themselves, and 
not to be found among the politiciiinB of other 
coimtries. Still losa ou^ht we on the other to 
ima^ne that luck or chn.iice helps Englishmen out 
of difhcultics with which the inhabit^ints of other 
conntriea cannot cope. Political cuminoii-sense, or 
political instinct means little more thnn habitual 
trainiug in the conduct of affairs; this practioU 
acquaintance with public business was enjoyed by 
educated Knglinhmcn a century or two earlier than 
by edunited Frenchmpn or (lermaim, hence tlie early 
prevatcDce in England of sounder principles of go- 
■vemment than have till recently prevailed in other 
lands. The statesmen of the Revolution succeeded 
in dealing with difficult problems, not because 
they struck out new and brilliaut ideas, or because 
of luck, but because the notions of law and govern- 
ment which h:id grown up in England were in 
many points sound, and because the statesmen of 
1689 applied to the difficulties of their time the 
notions which were habitual to the more thought- 
ful Englishmen of the day. Tlie position of the 
army in fact was, you will find, determined by an 
adherence on the part of the authors of the fiivt 
Mutiny Act to the fundamental principle of English 
law, that a soldier may, like a clergyman, incur 
special obligations in his official character, but is 
not thereby exempted from the ordinary liabilitiea 
of citizenship. 

The object and principles of the first Mutiny Act* 
' I WillUtB ksd Mu7, c B. 
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of 1689 are exactly tbe same as the object and 
principles of the Army Aci^ 1881, under which 
the English army is in substance now governed. 
A comparison of the two statutes shows at a- 
glance what are the means by which the main- 
tenance of military discipline has been reconciled 
^vith the maintenance of freedom, or, to use a more 
accurate expresdon, Avith the supremacy of the law 
of the land. 

The preamble to the first Mutiny Act has re-ap- 
poared with slight alterations in every subsequent 
JIutiiiy Act, and recites that " Whereas no man may 
"be forejudged of life or limb, or subjected to any 
" kind of punishment by martial law, or in any other 
"maimer than by the judgment of his peers, and 
"according to the known and established laws of 
" this realm ; yet, nevertheless, it " [is] " requiute for 
"rctainhig such forces as are, or shall he raised 
" duiiug this exigence of affairs, in their duty an 
"exact discipline be observed; and that soldiers 
" who shall mutiny or stir up sedition, or shall desert 
" their majesties' service, be brought to a more ei- 
"emplary and speedy punishment than the usual 
" fonns of law Avill allow '." 

This recital states the precise difficulty which per- 
plexed the statesmen of 16S9. Now observe the 
way in which it has been met. 

AT person who enlists as a soldier in a standing 

' ^irc Clode, Military Forea of Oie Cnuin, L p. 499. Compus 
47^'ict. c. 8. The vnriBtioDi in the tDodern Acts, tboogb ■light, 
are inrtrnctiT& 
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anny, or (to use the wider expression of modern 
Acts) "a pc-raoii subject to military law," stands in 
a twofold relation: the one is bia relation towards 
liis fcllow^jitizcna out«ido tlie army ; tlie other is 
bis relation towards tlic members of the army, und 
especially towanls his military superior ; any man, 
in short, subject to military law has duties and rights 
as a citizen as well aa duties and rights as a soldier, 
nis poeitioo in each respect is under English taw 
governed by definite principles. 

A BoidiKt'e posilion aa a citizen. — The fixed doc- 
trine of English law b that a soldier, though a 
member of a standing army, is id England subject 
to all the duties and liabilities of an ordinary dtizen. 
" Nothing in this net contained " (so runs the first 
Iklutiny Act) " shall extend or be construed to exempt 
"any ofticer or soldier whatsoever from the ordinaiy 
"process of law'." These words contiun the due 
to all our legislation with regard to the standing 
army whilst employed in the United Kingdom. A 
soldier by his contract of enlistment undertakes 
many obligations in addition to the duties in- 
cumbent u;x>n a civilian. But he does not escape 
from any of the duties of an ordinaiy British 
subject. 

The results of this principle are traceable through- 
out the Mutiny Acts. 

A soldier is subject to the same criminal liability as 



■ I Williun ft )[u7,e.$.t. 6; K«Cloat^JVilil«ryrcmM^(*' 
CVown, L p. 500. 
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a civilian ^ He may when in the Britisli domiiiiona 
be put on trial before any competent " civil " (i.e. non- 
military) Court for any ofTence for which he would be 
triable if he were not subject to military law, and 
there are certain offences, such as murder, for whidi 
he must in general be tried by a civil tribunal*. 
Thus if a soldier murders a companion or robs a 
traveller whilst quartered in England or in Van 
Diemen's Land, his military character will not save 
liim from standing in the dock on the charge of 
murder or thefL 

A soldier cannot escape from civil liabilities, aa^cii 
for example, responsibility for debts ; the only exemp- 
tion which he can chiim is that he cannot be forced 
to appear in Court, and could not, when arrest for 
debt was allowable, be arrested for any debt not 
exceeding £30 •. 

No one who has entered into tlie spirit of conti- 
nental legislation can believe that (say in France or 
Prussia) the rights of a private individual would thus 
liave been allowed to override the claims of the public 
service. 

In all conflicts of jurisdiction between a militaiy 
and a civil Court the authority of the civil Court 



' Compare Array Act, 1881 (44 ft 45 Vict. c. 58), teci. 41, 144, 
162. 

' Comj^nrc however the JuriMliction iu lloiuiciile Act, iS6t. 
35 d: 36 Vict. c. 65, And Clode, Militartf Foree$ of tki Crt^m^ L 
pp. 206, 207. 

* S<i* Army Act, 1S81 (44 & 45 Vict. c. 58), t. 144. Cutnpar« 
C'lfdf, Military ForcfM *»f thi Crown^ i. pji. 207, 208, aiid Tkun 
V. MilU, 16 Ea»t, 254. 
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jjre%'ails. TIniB, if a suldior U acquitted or con- 
victcii of ail offonce by a competeut civil Court, lie 
cannot l>c tried for the same olTcnce by a Court- 
martial' ; but an acquittal or conviction by a Court- 
martial, Kay for mansluugbtor or robbery, i^i no plea 
to an imlictmcnt for the some ofience at the Assizes'. 

When a eoldicr is put on trial on a charge of crime. 
^ obedioiico to superior orders is not of itself adefunce*. 

Thitt is a matter which requires explanation. 

A soldier is bound to oboy any lawful order which 
he receives from his military sujit^rior. But a soldier 
cannot any more than a civilian avoid responsibility 
for breach of the law by pleading that he broke the 
law in botil fide obedience to the orders (say) of the 
commander-in-chief. Hence the position of a soldier 
naay be, both in theory aud practice, a difficult on& 
lie may, aa it has been well said, be liable to be ahot 
by a Court-martial if he disobeys an order, and to be 
hanged by a judge and jury if he obeys it. His situa- 
tion and the line of his duty may be seen by conuder- 
ing how soldiers ought to act in the following cases. 

During a riot an officer orders bis soldiers to fire 
upon rioters. The command to fire is justified by 

■ ArtDj- Act, 1881 (44 & 45 VicL e. 58), i. 161, nib-M. t-6. 

' Ibid. Coiitrait tlte poMttoD of the 4mij in nUtioo to tba lav 
of the land in Fraucc The fundamental principle of Frencb lav ii^ 
at it DpporcDtly alwajt haa been, that nrerj kind of crinM oroflaBea 
comini(t«<l by a loldier ur penon nibjeet to military lav moat fa* 
tri«d bj a militarj tribunal. See Cod* cb JuttUi Jtitiuir*, Artai 
55' 5^> 7*> 77< ■u^ ^ Faure, Im loia J/iiilMirm, pp. 167, 173. 

* 8(r|>heu, niMarf <f Crimimat Law, L pp. 104-106, and eoa- 
pare Cloda, ililitarf Portm tflltt (Vmm, tt. fp. IIS->S8- 
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the fact that no less energetic course of action would 
be sufficient to put down the disturbance. The 
soldiers are, under these circumstances^ dearly bound 
from a legal as well as from a roilitarj point of view 
to obey the command of their officer. It is a lawful 
order, and the men who cany it out are performing 
their duty both as soldiers and as citizena (^,^ 

An officer orders his soldiers in a time of political 
excitement then and there to arrest and shoot without 
trial a popular leader against wliom no crime has 
been proved, but who is suspected of treasonable 
designs. Tn such a case there is (it is conceived) no 
doubt that the soldiers who obey, no less than the 
officer who gives the command, are guilty of murder 
and liable to be hanged for it when convicted in doe 
course of law. In such an extreme instance as this 
the duty of soldiers is, even at the risk of disobeying 
tlieir superior, to obey the law of the land* 

An officer orders his men to fire on a crowd whom 
he thinks could not be dispersed without the use of 
firearms. As a matter of fact the amount of foroe 
which he wishes to employ is excessive, and order 
could be kept by the mere threat that force would be 
ufcil. Tlie order therefore to fire is not in itself a 
lawful order, that ia, the colonel or other officer who 
gives it is not legally justified in giving it, and will 
liimscOf be held criminally respouMble for the death 
of any person killed by the discharge of firearma. 
What is, from a legal point of view, the duty of the 
soldiers ? The matter is one which has never been 
absi^ihitely decided ; the following answer, given by 
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Mr. Ju»tico Stephen, h, it may fairly be assumed, as 
nearly correct » reply ns the state of the aathoritics 
makes it possilile to provide : — ■ 

"I do not tliink, however, that the question how 
" far superior orders would justify soldiers or sailori 
" in making an attack u]>on civilians hoa ever been 
" brought l>eforu the courts of law in Mich a manner 
" ag to be fully considered and detcrminod. Proljably 
"upon Buch au argument it would bo found tliat the 
"order of a militoiy enpcrior would justify his in- 
" fcrioi-s in fxccutlng ;»ny onh-ra for giving which they 
" might fairly suppose their superior officer to have 
"good reasons. Soldiers might reasonably think 
" that their officer hiid good grounds for ordering 
" them to 6ro into a disorderly crowd which to them 
" might not appear to be at that moment engaged in 
" acta of dangerous violence, but soldiers oould bardly 
" suppose that their o£Bccr could have any good 
" grounds for ordering them to fire a volley down a 
"crowded street when no disturbance of any kind 
" was cither in progress or apprehended. The doo- 
" trine that a »>ldier is bound under all circumstances 
" whatever to obey his superior officer would be fatal 
" to military discipline itself, for it would justify the 
"private in shooting the colonel by the orden of the 
" captain, or in deserting to the enemy on the field of 
" battle on the order of Ins immediate superior. I 
" tbink it is not less monstrous to suppose that 
" superior onlen would justify a soldier In the 
" massacre of unoffending civilians in time of peace, 
" or in the exercise of inhuman croelties, sudi as the 
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" slaughter of women and children, during a rebellion. 
" The only line that presents itself to my mind is 
"that a soldier should be protected by orders for 
"which he might reasonably believe his officer to 
"have good grounds. The inconvenience of being 
" subject to two jurisdictions, the sympatliies of which 
" are not unlikely to be opposed to each other, is an 
"inevitable consequence of the double necessity of 
" preserving on the one hand the supremacy of the 
"law, and on the other the discipline of the armyV* 
The hardship of a soldier's position resulting from 
this inconvenience is much diminished by the power 
uf the Crow^n to nullify the effect of an unjust con- 
viction by means of a pardon •. AVliile however a 
soldier runs no substantial risk of punisliment for 
obedience to orders which a man of^oommon sense 
may honestly believe to involve no breach of law, ha 
can under no circumstances escape the chance of his 
military conduct becoming the subject of cnquiij 
before a civil tribunal, and cannot avoid liability oq 
the ground of olxjdicnce to superior orders for any 
act which a man of ordinary sense must have known 
to be a crime •. 

' Stc])lK-n, lliitt. Criminal Law of England^ i. |ip. 105, io6, 
' As also by the right of the AttonicyGenenil af repretentinf 
Ihc Crown to enter a no//* proM^i, See St<*i»Keii, Uitianf ^f 
Criminal Law, i. p. 496, find Archbold, Pleading in Crimimmi 
Casfs (17th ed.), p. 105. 

* Duron v. Dtnman, a £x. 167, it isoroctimet cited at tbowinif 
tlint oWdicnce to the ordcrt of the Crown i» a legal juitificatios 
to an (iflicrr for committing a breach of law, bat the decifion in ihtA 
rsM.* doci not in any way tup|>ort the doctrine crroneoQftlj grooiid^d 
upon it ^^lult tlie judgment in Duron t. Denmam thowt it that 
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j<^ A toldiet^$ potiiion ag a member of the army. — 
fe«r«f A citizen on entering (lio army becomes liable to 
^ ppcdal duties as being " a percon subject to militftry 
law." Hence acta wbich if done by a dvilian would be 
citber no ofTcnce at nil or only iJigbt misdemeanour?, 
e.g. an insult or a blow oScrcd to an ofBcrer, nmj 
when done by a Boldicr become serious crimes and 
expose tbo person guilty of tbem to grave punish- 
ment. A soldier's oflenoes moreover can be tried and 
punished by n Court-martial. He therefore in bis 
iiiilitnry clianictcr of ii RolditT inviipica a position 
totally different from that of a civilian ; he has not 
the eame freedom, and in addition to liis duties as 
a citizen is subject to all the liabilities imposed by 
military law : but though this is so, it is not to be 
supposed that f^a as regards a soldier's own poution 
as a milit.'iry man the rule of the ordinary law is, at 
any rate in time of peace, excluded from the army. 

The general principle on this subject is that the 
Courts of Law have jurisdiction to determine who are 
the persons subject to military law, and whether a 
given proceeding alleged to depend upon militaiy 
law is really justified by the rules of law wluch 
govern the army. 

Ilence 0ow the following (among other) oonae- 
quenoes. 

ka act done by mu English niUtairy or nanl oficer ia « lonifB 
cooDtrr to k foreigner id ducli«rg« of ord«n ncvlrtd litn tb« 
CrowD maj be an act of war, bnt doea Dot cMwlilaU aaybiKth fd 
lav for wbich an action can ht broagbt agalnit tbo ottocr in u 
EngUib Coarl. Conparo /ImUm* t. Jka Qttmm, t B. * & iSTi 
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The civil Courts determine whether a given person 
is or is not " a person subject to military law *.** 

Enlistment, which constitutes the contract by 
which a person becomes subject to military law, is 
a civil proceeding', and a civil Court will enquire 
whether a man has been duly enlisted, or whether 
he is or is not entitled to his discharge ^ 

If a Court-martial in any way exceed its power, 
e.g. by changing the country where a prisoner is 
imprisoned under circumstances which do not legally 
warrant the change, a civil Court will grant a writ of 
habeas corpus and discharge the prisoner from custody*. 

Lastly, the whole existence and discipline of the 
standing army, at any rate in time of peace, depends 
upon the passing of an annual Mutiny Act^ If a 
Jfutiny Act were not in force, a soldier would not 
be bound by military law. Desertion would be 
at most only a breach of contract, and striking an 
officer would be no more than an assault 

As to the Militia^. — The militia is the constituUonal 
force existing under the law of the land for the defence 
of the country, and the older Militia Acts, especiallj 
14 Car. II, c 3, show that in the seventeenth cea* 
tury Parliament meant to rely for the defence of 
Enghind upon this national army raised from the 
counties and placed under the guidance of countrj 

' Se« Army Act, 1881 (44 & 45 Vict, c 58), tecs. 175-184, aod 
coTupare Woife Totu's Com^ 17 St Tr. 614. 

" Se* Army Act, 1881 (44 ft 45 Vict c 58), t. 8. 
' n^id. t. 96. 

• In re AJUn, 30 L. J. (Q. R), 38. 

* Se« Militia Act, 188a, 45 k 46 Vkt c 49. 
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gCDtleiD«n. Tlio niililia inity still be raised hy liallot, 
and is in tltcory a local force levied by conscription. 
But tho power of raising by ballnt lias been for a 
coDsidcmble time suspended', and tlie militia, like 
tbfl regular urmy, is in fact rccniited by voluntary 
enlietmcDt 

TIic militia is from its nature a body liordly 
capable of being used for llie purpose of overtJirowing 
Parliamentary government But even with regard 
to tbo militia, core baa been taken by Ibo legistaturo 
to ensure tliat it pball be siiljict to tlie nile of 
lav. Tbe members of tbe local army are (speak- 
ing in genera] terms) subject to military law only 
wlien in training or wlieo tlie force is embodied. 
Embodiment indeed converts the militia for the time 
being into a regular army, though an army which 
cannot be required to eerve abroad. But the em- 
bodinient can lawfully take place only in "case of 
imminent national danger or of great emergency." 
If Parliament is sitting, the occasion for embodying 
the militia must be communicated to Parliament 
before the proclamation for embodying them it 
issued. If Parliament is not sitting, a proclamation 
roust bo issued for the meeting of Parliament within 
ten days after the Crown lias ordered the militia to 
be embodied '. Add to this, that the maintenance of 
discipline among the militia when embodied depends 
00 the continuance of the annual Mutiny Act *. 

■ Sm 18* lyViaie. 46. 

■ »ilitU Act, 1881 (45 * 46 Via. e. 49)» ■■ ■*• 

* TWn exicta u iiwtractin •nalogjr Mvara tk pMitioa el 
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VI. Tlie Revenue '. — As in treating of the army Ren 
my aim was simply to point out what were the prin- 
ciples determining the relation of the armed forces of 
tlie country to the law of the land ; so in treating of 
the revenue my aim is not to give even a sketch of 
tlie matters connected with tlie raising, the collec- 
tion, and the expenditure of the national income, but 
simj)ly to show .tliat the collection and expenditure 
of the revenue, and all things appertaining tliereto, . 

persons su1>joct to military law, and the position of the clergy of tb« 
E?tal»lishe<l Church. 

A cliT^ryiiinD of the National diurch, like a soldier of the 
XatioTial Army, is suhjcct to duties and to Courts to which 
other Kng1i>hnicn arc net Huhjcct. llo if bound by mtrictiiina 
ab he enjoys privileges peculiar to his cla^8, but the clergy ara 
no more than sohlicrs exempt from the law of the land. Any 
(In (1 which would l>c a crime or a wrong wht-n done by a layman, is 
:i crime ur a wrong when done by a clerg\'man, and is in either cas« 
(halt with hy the ordinary tribunals. 

M(>rc(jV('r, as the Common T^iw Courts dct^^miinc the legal 
limit !s to the jiirif diet ion of Court !>-martiah K) the Kiuie Coarta 
in nality detiT.'ni.ie (huhject of courMi to Acts of Purlianient) what 
an- thf limits to Mie jurisdiction of ecch'sinMicil Courti. 

The oii^'inal di*hcnUy, :i<:iun, of putting the clergy oo the nni« 
font in;; ah laymen, wa^ at Kast as great as that uf rvtabliiihing the 
"ijiii Mi.icy of the civil |»ower in all matters regarding the army. 
Kich uf thi >e difTicuUics was met at an earlier date and has Iwra 
«<vt i\-iiitii* with m(»ie eoMipli'ttiie*-ii in Kngland thnn in some uthcr 
i<>u:,tiif9. \Vc may plausihly conjecture that this triumph uf law 
u.i>. due to tlie arknnwhilgod ^uprenucy of the King in Parliament, 
\v)iit li itM If ua^ line to the mixlo in which the King, acting together 
with the two IIi>UM-h, manifestly ri preheiited the nation and thcra- 
f'^re wab aVh* tu wirld the whulu mernl HUthurity of the Mate. 

* SN] hrn, i\*mmentnneji, ii. pp. 530-3HJ ; Hearn, CotyrNmriil 
•/ Knjlnnti^ e. 13, jiji. 3J5-360; May, J'arlittmaiiarjf Pmciicm^ 
;,sS-/i^ji; H-o Kxrh«(pitfr and Audit Act, |H66, ly A 30 VicU 
<* 39, and 1 & J Vict. c. 9, 1. a. 
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- tro governed by strict rules of. law. Fix your at- 
tention upon three points — llie source of tlie puWic 
revenue — the authority for cxjwnJiiig tho public 
jrevenuc — and the iecttritie$ providwl by law for the 
due appropriation of the public revenue, that is, for 
its being expended in the exact manner which the 
law directs. 

Scuree of PuUic Heeenue. — It '%» laid down by 

, Blachbtone and other aiithoritiea tlutt the revenue 
consist* of the hercdilary or " ordinary" revenue of the 

^ CroTvn and i.f the "cslTaorditinr)'" revenue dt-peiiding 
upon taxes imposed by Parliament Historicully this 
distinction is of interest. But for our purpose 
we need hardly trouble ourselves at all with the 
hereditary revenue of the Crown, arising from Crown 
lands, droits of admiralty, and the like. It forms ao 
insignificant portion of the national resources, amount- 
ing to not much more than Xsoo.ooo a year. It 
docs not moreover at the present moment belong 
specially to the Crown, for it was commuted at the 
beginning of tho reign of the present Queen as it 
was at the beginning of the reign of William IV 
for a fixed " civil list," or sum payable yearly for the 
support of the dignity of the Crown. The whole 
therefore of the hereditary revenue is now paid into 
the national exchequer and forms part of the income 
of the nation. We may therefore, putting the here- 
ditary revenue out of our minds, direct our whole 
attention to what is oddly enough called the " extra- 
ordinary," but is in reality the ordinary ot ^trtift* 
mentary revenue of the nation. 



■^^^■^-^^. . ^ ^ ■^■^- ,1 ^^^ — ^* T'^lfry i rrA— ^>^-^- * * ■ '^ * 



VI. THE REVENUE. 317 

The whole of the national revenue amounts in 
round numbers to somewhere about jCS7,ocx>,cxx>^y 
annually. It is (if we put out of sight the small 
hereditary revenue of the Crown) raised wholly by 
tiixes imposed by law. The national revenue there* ^ 
fore depends wholly upon law, and upon statute law ; ^ 
it is the creation of Acts of Parliament. 

While no one can now a days fancy that taxes 
can be raised otherwise than in virtue of an Act of 
Parliament, there prevails it may be suspected with 
many of us a good deal of confusion of mind as to 
the exact relation between the raising of the revenue 
aud the sitting of Parliament People often talk as 
though, if Parliament did not meet, no taxes would ; 
be legally payable, and the assembling of Parliament ^ 
were therefore secured by the necessity of filling the t 
national exchequer. This idea is encouraged by the 
study of periods, such as the reign of Charles I, during 
which the Crown could not legally obtain necessary 
supplies without the constant intervention of Parliar 
ment. But the notion that at the present day do* 
money could legally be levied if Parlmment ceased to 
meet is unfounded. Millious of money would come 
into the Exchequer even though Parliament did not 
sit at alL For though all taxation depends upon Act \ 
of Parliament, it b far from being the case that all ' 
taxation now depends upon annual or temporary Acts, i 

Taxes are made payable in two different ways, i. e. - 
either by jx^nnanent or by yearly Acts. 

' The revenue for the year ending 3 tit Mareh, 1884, 
^87,205,184. See Slaksmam's 7$v Book, 1885, p. tt6. 
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j Tiucea, tlio proceeds of which amount to nearly tax- 
/seveiitlis of tlie whole rearly revenue are imiiosed by 
] permanent Acts ; siicb taxes ore the land tax', the 
customs*, the excise*, the stamp dutioB*, and the 
like. Tlicae taxes would continue to be paynble 
even tljougb Parliament shonld not be convened for 
years. We should all, to take an example which 
comes homo to every one, bo legally compelhiblo to 
buy the stamps for our letters even though Parliament 
did not meet again till (say) A.D. 1900. 

Other taxeH, and notably the income tax, the pro- 
ceeds of which make up the ri'iii;iiiiing wjventh of 
the national income, are imposed by yearly Acta If 
by any chance Parliament should not be convened for 
n year, no one would be under any legal obligation to 
pay income tax. 

Tliis distinction between revenue depending upon 
permanent Acts and revenue depending upon tempo- 
rary Acts is worth noting, but the main point of 
couise to be borne in mind is that all taxes are 
imposed by statute, and that no one can be forced 
to pay a single shilling by way of taxation which 
cannot be shown to the satisfaction of the judges 
to be due Ijom him under Act of Parliament. 

Author Uy for expending revenue. — At one time, 
revenue once niiscd by taxation was In truth and in 
reality a grant or gifl by the Houses of Parliament 

* 38 Oforg* in, e. 5. 

* CuitonuTftriffArt, 1876,-39 ft foViet. ^35; SUpUn, CaM*- 
mtMlaria. iL p. 565. 

' Sm SUphrti, CommnlMiu, n. pp. S^^5^ 

* SUmp Ad, 1870^ 33 A 34 Viet. e. 97. 
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to the Crown. Such grants as were made to Charles 
the First or James the First were truly moneys given 
to the King. He was as a matter of moral duty 
bound, out of the grants made to him, as out of the 
hereditary revenue, to defray the expenses of govern- 
ment ; and the gifts made to the King by Parliament 
were never intended to be " money to put into his 
own pocket,'' as the expression goes. StiU it was in 
truth money of which the King or bis Ministers 
could and did regulate the distribution. One of 
the singularities which mark the English constitu- 
tion is the survival of mediaeval notions which more 
or less identified the King's property with the national 
revenue after the passing away of the state of society 
to which such ideas naturally belonged ; in the time! 
of George the Third many public expenses, as for. 
example the salaries of tlie judges, were charged i 
upon the civil list, and thus were mixed up vrith ; 
the King's private expenditure. At the present day» 
however, the whole public revenue is treated not as 
the King's property but as public income ; and as to 
this two matters deserve special observation. 

Firsi. Tlie whole revenue of the nation is paid 
into the Bank of England to the " account of Her 
Majesty's Exchequer ^'^ nminly through the Inlaod 
Revenue OfBce \ Tliat oiBoe is a mere place for the 
receipt of taxes ; it is a huge money-box ioto whidi 
day by day moneys paid iis tixes are dropped, and 

' See ExcLe<^acr Atid Audit Act, t866 (29 St 30 Vict. e. 39), il 10^ 
aud Control and A udit of PuUic liec4ipU and ExjKndiiw%^^ 7, S. 

' •^54>437.945 ^'^* collected in tlie ycmr 1884-5 ^J ^ loUiid 
Htrvcuue e»taUi»hroeDt. 
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whence such monej's are taken (Lilly to tlio Bunk. 
Wliftt (I lira told) takes place is thU Each day 
large araounlA arc received nt the Inland Revenue 
Office ; two goutleroen como there each aftenioon in a 
aib from the Bank ; they go through the accouuts for 
the day with the proper oilidala ; they do not leave 
tin every item is made perfectly clear ; they then take 
all the money received, and drive ufT with it and pay 
it into tlio Bank of England. 

I Secondly. Not a ponay of revenue can be It^lly 
expended except under the authority of Bomo Act of 
Parliament. 

Tliis authority may bo given by a permanent Act, 
(IS fur exiimplc by the Civil List Act, i k a Vict, a 
2, or by the National Debt Act, 1S70; or it may be 
given by the Approprintiou Act, that is, the annual 
Act by whiih rarliaincnt "appropriates" or fixes the 
isuui^j payable to objects (the cliief of which is the 
support of the anuy and navy) which are not pro- 
vided fur, as is the ]>aynient of the National Debt, 
by permanent Acts of Parliament. 

The whole thing, to express it in general terms, 
btaudti thus. There is p;ud into the Bank of England 
a national income niiscHl by different taxes nmountiDg 
to alx)iit i;S7,txx),ooo j)er annum. This £87,000,000 
t-onstitutes the revenue or " corisolidateil fund." Every 
penny of it is, untcKS the law is broken, |>aid away 
in accordance with Act of Parliament. The authority 
to )n;ike juiynieuts from it is given in many caaea by 
periiiHiienl Acta; thua the whole of the iuter«tt on 
tlte National Debt is payable out of Uie consolidated 
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If Lord Grcnville and his friends had not been 
anxious that the ^linistry should press on the 
Regency Bill, the officials of the Exchequer would 
perhaps have seen their way through the technical 
difficulties which, as it was, appeared insurmoiuitable, 
and it is impossible not to suspect that Lord Gren- 
A^ille acted rather as a party leader than as Auditor 
of the Exchequer. But be this as it may, the debates 
of i8ii ^ prove to demonstration that a Comptroller j 
General can if he chooses put an immediate check on ■ 
any irregular dealings with public moneys. 

In exercise of his duty as Auditor the Comptroller | 
General audits all the public accounts ; he reports/ 
annually to Parliament upon the accounts of the 
past year. Accounts of the expenditure under the 
Appropriation Act are submitted by him at the 
beginning of every session to the Public Accounts 
Committee of the House of Commons — a Committee 
appointed for the examination of the accounts — 
showing the appropriation of the sums granted by 
Parliament to meet the public expenditure. This 
examination is no mere formal or perfunctory super- 
vision ; a glance at the reports of the Committee shows 
that the smallest expenses which bear the least ap- 
pearance of irregularity, even if amounting only to a 
pound or two, are gone into and discussed by the 
Committee. The results of their discussions are 
publii^hed in reports submitted to Parliament 

The general result of this system of control and 
audit is, that in England we possess accounts of the 

' Coblxtt*8 Pari Delates, xviii. pp. 678, 734, 787. 
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tempted to do so, and this not from nny fraudulent 
or bad intention, but from n desire to promote the 
public service. He might, for instance, think thnt a 
million granted for thC purclia«e of pictiiros in the 
National Gallery would !« far liettcr expended 
on etrcngtheuing the navy ; and entertaining this 
view, almost certainly would, if he had the power, 
use moneys granted for the promotion of art in the 
building of u'tiiiclada. Nor is it at all cei-lain that the 
rnerc letter of the law would W ButHcicnt to prevent 
dirtrsions of public money which, even when well 
intended, would in fact deprive Parliament of com- 
plete control over the national expenditure. It is 
(juite clear that some security is needed to prevent 
misappropriation or irregular expenditure of the 
funds granted by Parliament, and the question to 
determine is what is the machinery* by which this 
end Is attained. 

This security is provided by an elaborate system 
of control and audit, under which not a penny of 
public money can be expended by the Ministry 'with- 
out the authority or sanction of persons (many of 
them quite Independent of Ministers) who are respon- 
sible fur the due ujtplieatlon of the revenue, 

llie centre of this syutcm of Parlianientaiy control 
is the Comptroller and Auditor General'. 

This high olhclal is absolutely independent of the 
Cabinet, and can take no part in politic*, for 
he cannot be a member uf the House of Commons 
or a (leer of Pnrliaweol. He in common with his 

■ Stt Control »iuiAitdil»/I'iUieRtmfl4m>tJE'j>ntJilim,t9*i- 
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sphere of politics, have no wish or tomptation to 
lander the progress of public business ; the Auditor 
of the Exchequer was in i8ii,be it noted, a peer 
and a statesman. The more technical reply is, thatj 
the law provides two means of overcoming the per-j 
versity or factiousness of any Comptroller who should 
without due reason refuse his sanction to the issue 
of public money. He can be removed from office on 
an address of the two Houses, and he probably mighty I 
it has been suggested, be coerced into the proper 
fulfilment of his duties by a mandamus' from the 
High Court of Justice. The worth of this suggestion, 
made by a competent lawyer, has never been, and 
possibly never will be, tested. But the poesibUitj 
that the executive might have to seek the aid of the 
Courts in order to get hold of moneys granted by 
Parliament, is itself a curious proof of the extent to 
which the expenditure of the revenue is governed by 
law, or, what is the same thing, may become depen- 
dent upon the decision of the judges upon the 
meaning of an Act of Parliament. l>* 

VII. TJie Be^ponsibiliiy of Ministern. — Ministerial ^<|^ 
responsibility means two utterly different Uiinga. unj 

It menus in ordinary parlance the responsibility 
of Ministers to Parliament, or, the liability of Minis- 
ters to lose their offices if they cannot retain the 
confidence of the House of Commons. This is m 
matter depending on the conventions of the consti* 
tution with which law has no direct concern. 

' Soe B«jw^fr, Commetitariu en CoMMitutionai Lam^ p. Jto; 
Hcam, Govemmtni of England, pp. 347, 34$. 
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ft means, when uscH in its atrict senae, the legal 
respnnfiibilitj of evnrj* Mmistcr for every act of the 
Crown in which he t.nke» part. Tliis redponsibility, 
which is a matter of law, resta on the folloning 
foundation. You will not find in the law of England, 
aa jnu do in most foreign constitutions, on vxplicit 
ftotemcnt that the acts of the monarch must always 
be done through a Afiniatcr, and that .ill ordera given 
by the Crown must, when cxprrawd in writing, as 
they generally are, be oountoretgned by a Minister, 
But jimctirally the nile *'ni!'t'». Tn i>n!cr tbnt an 
act of the Crown may be recognised as an act of the 
Crown or have any legal effect, it must in general 
bo done through a Minister or be done under some 
seal, as, for oxainple, the Great Seal or the Privy 
Seal, which is in the keeping of a Minister. Thus 
the " Secretaries of State arc the channels which 
" convey the Royal pleasure throughout the body 
" politic both at home and abroad. The counter- 
" signature of one of them is necessary to give effect 
" to the Royal fign manuaL The patronage of the 
" Crown both in Church and State is administered 
" under this safeguard. To eveiy public document 
" signed by the Sovereign the signature of a Secretary 
" of State is uppcujed, and the Minister must answer 
" for what the Crown has done \' Numerous scC^ 
again, can be commanded by the Crown only ander 

' C1oi]«, .Vititary ForcM of At Crotni, it. pp. ^to, 3SI, cituf 
tb« «on]a at Sir J»iim Grmliau in ttw ilUit^ry € 
A.'j'ori, I S60, ]>. i -, r*«£/MH5ltob.l)3,i7l; / 
1 Eli67, i8». 
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particular seals, such as the Signet, the Privy Seal, or 
the Great Seal ; and in many instances for the due 
giving of a royal order, e.g. for the making of a 
grant, several of these seals are required ^ Now, as 
each of these seals is in the keeping of separate 
officials, and can be affixed only with the sanction of 
the Minister who keeps it, the result is tliat at least 
one ^linister, and often more, must take part in any 
act of the Crown, which has any legal effect, e.g. 
the making of a grant, the giving an order, or the 
signing of a treaty. But the Minister or servant of 
the Crown wlio thus takes part in giving expression 
to the Royal will is legally responsible for the act in 
wliich he is concerned, and he amnot get rid of his 
liability by pleading that he acted in obedience to 
royal orders. Now suppose that the act done is 
illegal, the ^linister concerned in it becomes at once 
liable to criminal or civil proceedings in a Court 
of Law. In some instances it is true, the only 
lei:ral mode in which his offence could be reached 
may be an impeachment. But an impeachment itself 
is a regular though unusual mode of legal pro- 
cedure before a recognised tribunal, namely, the High 
Court of Parliament. Impeachments indeed may, 
though one took place as late as 1805, \ye thought 
now obsolete, but the cause why this mode of 
enforcing ^Iiiiij>tcrial rcspon.sibility is almost out of 
dale is partly that Ministei's are now rarely in a 
position where there is even a temptation to comnQit 
the sort of crimes for which im{)eachinent is an 

' S<?e hiJweVtT the (.Jreat Seal Act, 1884, 47 A 48 Vict. c. 30. 
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appropriate remedy, and partly tliut the result, nimnl 
at Ijy impeanhinent could now in many csipcs bo 
better ol)tiiinc<l by proceeilings bcfnnj an ordinary 
Court. Tlie p<;int tiowevor whicli should never bo 
forgotten is tbia; it In non* well established law that 
the Crown cnn act only through Xfiuiirters »nd ac- 
cortlin^ to certain prescribed forms which nbvoltitely 
require the co-i>pRration of some Minister, such oa 
a Secretary of State or the Lord ClianceUor, who 
thereby becomes not only morally but legally respno- 
siUe for ihe legality of the act in which be takes 
pjirt, IToiicc. intlir*-<tly Imt '■un-Iv, tliL* action nf 
every servant of the Crown, and therefore in effect 
of the Crown itself, is brought under the supremacy 
of the law of the land. Behind Parliamentary re- 
sponsibility lifs legid liability, and the acta of 
Minibtur? no less than the ads of subonUnate 
officials are made subject to the rule of law. 



Hi*. Tlie sovereignty of Parliament and the supremacy 

■|^ of the biw of the land — the t\vo principles which 
I Um pervade the whole of the English constitution — may 
appcitr to stand in opposition to each other, or to be 
at best only countcrbaluuclng forces. But this is 
not so ; the sovereignty of Parliament (as contrasted 
with other forms of sovert-ign power) favours the 
supremacy of the law, whilst the predominance of 
rigid legality throughout our institutions evokes 
the exercise and thus incrtrascs the authority uf 
Parliumcutary sovereignty. 
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The sovereignty of Parliament favours the aupre- p*^**" 

macy of the law of the land. soTmii 

That this should be so arises in the main from two *^. 7 

nut dt I 

characteristics or peculiarities which distinguish the 
English Parliament from other sovereign powers. 

The first of these charctcteristics is that the com- 
mands of Parliament (consisting as it does of the 
Crown, the House of Lords, and the House of Com- 
mons) can he uttered only through the combined 
action of its three coniitituent parts, and must there- 
fore always take the shape of formal and deliberate 
legislation. The will of Parliament can be expressed 
only through au Act of Parliament. 

This is no mere matter of form; it haa most 
important practical effects. It prevents those inroads 
upon the law of the land which a despotic monarch, 
such as Louis XIV, Napoleon I, or Napoleon III 
might effect by ordinances or decreej-', or which the 
(llffcrent constituent assemblies of France, and above 
all the famous Convention, carried out by sudden 
resolutions. The principle that Parliament speaka 
only through an Act of Parliament greatly increasea 
the authority of the judges. A Bill which has passed 
into a statute immediately becomes subject to judicial 
interpretation, and the English Bench have always 
refused, in principle at least, to interpret an Act of 
Parliament otherwise than bv reference to the words 
«.»f the enactment. An English judge will take no 
notice of the resc>lutions of either House, of anything 
which may have passed in debate (a matter of which 
oliieially he has no cognizance) or even of the changes 
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which A Bill may \mv» tinilcrgone between tho 
moment of iIb ftrst intrmiuction to Parliament and of 
iU recei\'ing tbo Royal iiaseiiL .Ul tliis, which seems 
uatunil c-noiigh to iin English lanTor, wotild greatly 
RUipnse many foreign legists, mid no <loubt often docs 
give .1 ccitain iKurowncsa to the judicial L-onstruction 
of statutea. It wulributca greatly however both (as 

I havo already p«intcd out) to the itutbority nf tlje 
judges nnd to the fixity of the law '. 

Tlie second uf tht^se chanLcteristica !s that the 
English Parliament as such has never, except at 
pt-tiods of revolution, i-XMc:M-fl diitxrt i^sccutive 
power or apixiintcd the officiaU uf the executive 
govcmmunt. Xo doubt in modem times the House 
(if Cuminous haa In substance obtained the right 
tu deiiignaU! for appuintmuut the Prime Miaistcr 
uiid the other meml>er8 uf the Cabinet. But this 
light is, hibtoriuilly speaking, of receut acquisition. 
and is exercised in a very ruuudabout mauoer; 
its existence does nut ulTect the truth of the asser- 
tion that tliu Uouses of Parliament do nut directly 

' TliF priiicijilc tliut tbe MivorrigD ligiilatan rMi rapma iti 
cuuiiuaiKlsoiilj'inllieiarticularfonuuf niiActuf rnrlianwDt prigi- 
iiatrs >-f (-(iuiT« ill lii^iuiical cauicBi il !• due to tb* fact that an 
Act of rnili*m<-i>t w» uiH'ti in i nlUy nUl h tlitl )• U fora. a law 
"tiikilrd 1>> tlte Kiti|{wilh the ntwut oT I lie Lunla aD«l dmBtuaa." 
It il a curivui iiulaucr uf iba Ipgical rij^uur with which tbt 
j>riiitl|>lr i» n|>plinl hy t1i« juJ;:r^ tliat th« lucrKiial iiotM to a 
tUtulc iirv iHjt n-fiBtiW oa titiimiug nuj liyht uu ita CMMtruclioo. 
^■lKr Ihiy Alt tut in ^tricttwM " niactcd " I7 IViliaiacnt. Sm WH- 
Ijcrfuicr. .SlatnU Imio, ]>}>. 193, 194 ; OtmfJtm r. Onm, L, H^ 3 
C.l>. SI I. j3i, ]>rr Willca J.; Allon,*fGt»4nt v. O. S. /fy. fV. 

II Oi. n. 449, 46i,iwrIkKK»lla> L.J. 
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appoint or dismiss the servants of the state; 
neither the House of I-.orcls nor the House of Com- 
mons, nor br»th Ifouses combined, could even now 
issue a tlirect order to a military officer, a consUble 
or a tax-collector ; the servants of the state are still 
in name what they once were in reality — ** servants 
of the Crown ; " and, what is worth careful notice, the 
attitude of Parliament towards government officialH, 
was determined originally and is still regulsit^jd by 
c:onsiderations and feelings belonging to a time when 
the "servants of the Crown" were dependent upon 
the King, that is, upon a power which n<aturally 
excited the ji^alousy and vigihince of Parliament. 
Hence several results all indirectly tending t*) support 
the supremacy of the law. Parli.ament^ though 
sovereign, unlike a sovereign monarch who Is not only 
a li^irislator but a niler, that is head of the executive 
government, liiis never been able to use the powers 
o{ the govemmunt ;is a means of interfering with the 
roij^ular course of law^: and what is even mure im- 
port.ant. Parliament has looked with <lisfavoiir and 
jealousy on all exemptions of officials fiDin the 
ordinary liabilities of citizens or from the jurisdiction 
of the ordinary Courts ; Parliamentary sovereignty 
has been fatal to the i^rowth of * administrative law." 
'die action, lastlv, of Parliament has t'Cnded as 
naturally to protect the indepiindunce of the judges 
as that of other sovereiicus to pnitect the conduct of 

' (rontniht with llii^ the way in wliich ovon towiuiis the c*nd uf 
the ('i;;)itCHiith I'^ntury French Kiii;^ iiiti'ifcriHl with the action 
i»f tlu» C'ouiiK 
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urRcialsL It 18 wnrtb notice tJiut riirlmniL-utliy cure 
for judicial independence Iixs in fact stopped jiwt at 
tliat point where on a priori grounds it might be 
expected to i^nd. Tlie judges are not in strictness 
irremovable ; tliey can be removed from office oo 
an nddress of the two Houses; they have been innde 
by Pitrliuinent intlependent of every power in tb« 
stftte except tlie Houses of PnrHament 
»duK7 The idea may suggest itself to you that tlic 
rSuw characteriiftica or peculiarities of the KngHsh Par- 
*•** liitmcnt on wliich I hcive just ilwelt must ntiw bo 
*i(B common to most of the representative assemblies 
• ■.Hm- n-}iicb exist in continental Europe. The French 
**• National Asaerably, for example, bears a consider- 
able external resemblance to our own Parliament. 
It is Iiiflufnced however by a difTerent spirit; it 
is the heir, in more ways than one, of the Bour- 
bon Monarchy and the Napoleonic Empire. Tt is 
apparently (though on this point a foreigner most 
speak witli hesitation) inclined to interfere id the 
dutails of administration. It certainly does not 
look with special favour on the independence ot 
authority of tlie ordinary judges. It shows no 
dif^approbation of the system of droit admiHittnUif 
which Frunclimen — very likely with truth — regard 
as an institution suited to their country, and it 
certainly leaves in the hands of the govenunent 
wider executive and even legislative powers than 
the English Parliament has ever conceded either 
to the Crown or to its servants. "What is true 
uf Frame is true under a diflereot form of maojr 
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other continental states, such, for example, as 
Switzerland or Prussia. The sovereignty of Par- 
liament as developed in England supports the 
supremacy of the law. But this is certainly not true 
of all the countries which now enjoy representative 
or Parliamentary government. 

The supremacy of the law necessitates the exercise ^^/ 
of Parliamentary sovereignty. 

The rigidity of the law constantly hampers * (and 
sometimes with great injury to the public) tlie action ^• 
of the executive, and from the hard and fast rules of 
strict law as interpreted by the judges, the govern- 
ment can escape only by obtaining from Parliament 
the discretionary authority which is denied to the 
Crown by the law of the land. Note with 'care the 
way in which the necessity for discretionary powers 
brings about the recourse to exceptional legislation. 
Under the complex conditions of modem life no 
government can in times of disorder or of war 
keep the peace at home or perform its duties towards 
foreign powers without occasional use of arbitnury 
authority. In times, for instance, of social disturb- 
ance you need not only to punish conspirators^ but 
alfco to arrest men who are reasonably suspected of 
conspiracy ; foreign revolutionists are known to 
be spreading sedition throughout the land ; order 
can hardly l»e maintained unlcra the executive can 
ixpel aliens. When two foreign nations are at war, 
or when civil contests divide a friendly country 
into two hostile camps, it is impossible for England to 

' St** pp. 235-341, tfin/c. 
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perform lier duties as a neiitral unless the Crown has 
legal authority to put a summaiy check to the attempts 
of English sympathisers to help one or other of the 
belligerents. Foreign nations, again, feel aggrieved if 
they are prevented from punishing theft smd homicide, 
if, in short, their whole criminal law is weakened 
because every scoimdrel can ensure impunity for his 
crimes by an escape to England. But this result 
must inevitably ensue if the English executive has 
no authority to surrender French or German offenders 
to the government of France or of Germany. The 
English executive needs therefore the right to exer- 
cise discretionaiy powers, but the Courts must 
prevent, and will prevent at any rate where personal 
liberty is concerned, the exercise by the government 
of any sort of discretionary power. The Crown 
cannot, except under statute, expel from England 
any alien whatever, even though he were a murderer 
who, after slaughtering a whole family at Bovdogne, 
had on the very day crossed red-handed to Dover. 
The executive therefore must ask for, and always 
obtains aid from Parliament. An Alien Act enables 
the Ministry in times of disturluince to expel any 
foreigner from the cuimtry ; a Foreign Enlistment Act 
makes it post?ible for the Ministry to check intervention 
in foreign contests or the supply of arms to foreign 
belligerents. Extradition Acts empower the govern- 
ment at once to ))revent England from becoming a city 
of refuge for foreign criminals, and to co-operate with 
foreign states in that general repression of crime in 
which the whole civilised world has an interest. Nor 
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have we yet exhausted the instances in which the 
rigidity of the law necessitates the intervention of 
Parliament There are times of tumult or invasion 
when for the sake of legality itself the rules of law 
must he broken. The course which the government 
must then take is clear. The Ministry must break the 
law anil trust for protection to an Act of Indemnity. A 
hstatute of this kind is (T have pointed out') the la.st and 
supreme exercise of Parliamentary sovereignty. It 
legalizes illegality; it affords the practical solution of 
the problem which peq'^lexed the statesmanship of the 
sixteenth and seventeenth centuries, how to combine 
tlie maintenance of law and the authority of the 
Houses of Parliament with the free exercise of that 
Ivind of discretionary power or prerogative which, 
under some sliape or other, must at critical junctures 
be wielded l>y the executive government of every 
civilised countrv. 

This solution may appear a merely formal one, or at 
best only a substitution of the ^lespotism of Parlia- 
ment frr the yTen).«XJitive of the Crowa. But this is 
not .so. ri:e fact that the most arbitrary powers of the 
En^xbfeh executive must alwavs be exercised under 
Ai't of Parliament places the government, even 
wlien armed with the widest authoritv, under the 
sup(Tvisi(>n, r?o to speak, of the Courts, Powers, 
however extniordinarv, which are confemxl or sane- 
tinned bv statute.*, are never n^allv unlimited, for 
thev are confined bv the w<jnls of the Act itself, 
and what is more, by the interj)retatiun put uix)n the 

' S<»c i»p. 46, 47, 245-25,0, atiU. 
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atataU by the judgca. Parliament is supremd I<^;i>- 
lator, but from tlio moment Purlinmcnt has utt«rcd 
ltd will aa lawgiver, that will becomes subject to 
the interpretation put upon it by the judges of 
the land, and tlic judges, who are iufiuenced by 
the feelings of niagiBtrales no lesa than by the 
general spirit of the common law, are disposed to 
conatruo statutory exccptiuna to common law prio* 
dples in a mode which would not oomraend itaelf 
either to a body of olficiala or to the Houaea of 
Parliament, if the Houses were called upon to in* 
terpret their own enactments. Tn foreign countries, 
and capL-cially in France, a^lininistrativo ideas — 
nutiuns derived from the tmditiona of a desp«itio 
moiiarchv — have restricted the authority and to a 
certain extent inlluenced the ideas of the judges'. In 
Enghind judicial Dulions have modified the action anil 
Influenced the ideas of the executive government. By 
every path we come round to tlie same conclusion, 
that ParUnmentary sovereignty has favoured the rule 
of law, and that the bupremacy of the law of the 
land V>oth calls forth the exertion of Parliumentary 
sovereignty, and leads to its being exercised in a 
spirit of legality. 

• Set p|>. 88. S9, orfh 
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other continental states, such, for example, ^s 
Switzerland or Prussia. The sovereignty of Par- 
liament as developed in England supports the 
supremacy of the law. But this is certainly not true 
of all the countries which now enjoy representative 
or Parliamentary government. 

The supremacy of the law necessitates the exercise R»i«« 
of Parliamentary sovereignty. p^iB, 

The rigidity of the law constantly hampers ' (and ""^ 
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sometimes with great injury to the public) the action ty. 
of the executive, and from the hard and fast rules of 
strict law as interpreted by the judges, the govern- 
ment can escape only by obtaining from Parliament 
the discretionary authority which is denied to the 
Crown by the law of the land. Note with 'care the 
way in which the necessity for discretionary powers 
brings about the recourse to exceptional legislation. 
Under the complex conditions of modem life no 
govcnuncnt can in times of disorder or of war 
keep the peace at home or perform its duties towards 
foreign powers without occasional use of arbitrary 
authority. In times, for instance, of social disturb- 
ance you need not only to punish conspirators^ but 
also to arrest men who are reasonably suspected of 
conspiracy ; foreign revolutionists are known to 
be spreading sedition throughout the land ; order 
can hardly be maintained unless the executive can 
L'xj^el aliens. When two foreign nations are at war, 
or when civil contests divide a friendly country 
into two hostile camps, it is impossible for England to 

' S^'e pp. 235-241, /iM/e. 
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perform her dittitm as n neutral unless tho Crown lina 
legal HUthnritv to put aNummaiy check to the nttempta 
of English BvnjpathUers to help one or other of tho 
WHigerents. Foreif;n onttoTn, again, feul aggrieved if 
ihcj nrc prevented fntm punishing theft imd homicide, 
if, in uhort, their whole criminal law is weakened 
because every sctmndrcl can ensure imjumitv for hia 
crimes hy an escape to England. But this result 
must inc^'itnhly ensue if the English executive liu 
noauiliurity totnuTcndef French or German oflbndera 
to tho govi-mmciit of FmiMre or .'f (unnniiv. The 
English executive needs therefore the right to exer- 
cise ilisirctionaiy powers, hut the Courts must 
prevent, and will prevout at any rate where jiersonal 
liherty is ixniccriicd, the exercise by the government 
of any sort of ilLscretionary jjower. The Crown 
e;innot, except under statute, expel from England 
any alien whatever, even though he were a murderer 
who, after slaughtering a whole family at Boult^ne, 
had on the veiy day crosMed red-handeil to Dover. 
The executive therefore must ask for, and ahvavB 
obtains aid IVorn Parliament. Ad Alien Act emibles 
tlie Ministry in times of disturluuce to expel any 
foreigner fp'in the country ; a Foreign Enlistment Act 
niakea it [>jM<ibIe for the Miuixtry to check intervention 
in foreign cuutcttts or the supply of arms to foreign 
bcll)gen.rtt», Extntdiliou Acts empower the goveni- 
meiit :it once (o ]>reveut England frombtsoomiugacity 
of refuge for foreign criuiiimls, and to co-operate with 
foreign ^uav» in tWl general reprcMuon of crime in 
whicli the whoI« civiti>tt»l world luui an intervat. Nor 
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I. T)ie nahiTC of the ConventmieoftheConstiiution. — N»t 
The Sc'ilient characteristics, the outward aspects so to tu-a 
speak of the understandings which make up the consti- ?^'[J[ 
tutional morality of modern England, can hardly be 
hetter described than in the words of Mr. Freeman : — 
"We now have a whole system of political morality, 
" a whole code of precepts for the guidance of public 
" men, which will not be found in any page of either 
" the statute or the common law, but which are in 
" practice held hardly less sacred than any principle 
"embodied in the Great Charter or in the Petition of 
" Right. In short by the side of our written I-aw 
"there has grown up an unwritten or conventional 
" Constitution. When an Englishman speaks of the 
"conduct of a public man being constitutional or 
" unconstitutional, he means something wholly dif- 
" ferent from what he means by conduct being legal 
or illei^l. A famous vote of the House of Com- 
mens, passed on the motion of a great statesman, 
" once declared that the then Ministers of the Crown 
*' did not possess the confidence of the House of 
" Commons, and that their continuance in office was 
"therefore at variance with the spirit of the consti- 
" tivtion. The truth of such a position, according to 
" the traditional principles on which public men have 
" acted for some generations, cannot be disputed ; 
" but it would be in vain to seek for any trace of 
" such a doctrine in any page of our written Law. 
" The proposer of that motion did not mean to 
charge the existing Ministry with any illegal act, 
with any act which could be made the subject either 
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" of a prosecution in a lower court or of irapeachracnt 
"in the nigh Court of Pnrliament itwlf. IIo did 
"not mean tliat thwy, Miinslera of tl»e Ciown. ap- 
" pointed iluring tlio plcimuro of llie Crown, Imd 
"committtHl any breach of the Law of which the 
"Law could take cogiilzafK», meiiely bccaoso they 
" kept possession of thuir olHccs till ttuch time iw tlw 
" Crown might think good to dUiiiiiss them from 
"those ufScca. Wliat he meant was that Uie gcnenl 
*'a}nnie of their policy waa one which to a majori^ 
"of the Ilonse of Commons did not seem to he wis* 
" or benc-ficiul to the nation, and that therefore, nc- 
" cording to a conventional code an woll understood 
"and a» clTcctual as the written Law itself, they were 
" lK)und to rpsij^ offices of which tho House of Com- 
" mona no longer held them to he worthy '." 

Tlie one exception which can ho taken to tliia 
picture of our conventional conrtitution is the con- 
trast drawn in it bvtween the " written law " and the 
"unwritten constitution;" the tnte opposition, as 
alretidv point<.-d out, is between laws properly so 
cnllk-d, whether written or unwritten, uud underktaaJ- 
ings or practices which though commonly olwcrved 
are not laws in any true senM of that word at all '. 
But this iuaccuwcy is hurdly morv than verbal, and 
we may gladly accept Mr. Freeman's wurds as a 
starting-point whence to enquire into the nature or 
common quality of the maxims whicli make up our 
budy of Constitutional morality. 

' KrT«nun, Grtmdt t/tkt Bm^iA C»«4ifHIMM, pp. 114, 115. 
* Sc« If. it-je sod Ss-lft «Nla 
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The following are examples* of the precepts Kfunj* 
to which Mr. Freeman refers, and belong to the^^^^j^^ 
code by which public life in England is (or is sup-^^^ 
posed to be) governed. "A Ministry which w out- 
voted in the House of Commons are in many cases 
bound to retire from office." "A Cabinet, when out- 
voted on any vital question, may appeal once to 
the country by means of a dissolution.* " If an 
appeal to the electors goes against the Ministry 
they are bound to retire from office, and have no right 
to difc^solve Parliiunent a second time." " The Cabinet 
are re.sponsible to Parliament as a body, for the 
general conduct of affiiirs." "They are further 
responsible to an extent, not however very definitely 
fixed, for tlie appointments made by any of their 
number, or to speak in more accurate language, 
made by the Crown under the advice of any 
member of the Cabinet." "The party who for the 
time being command a majority in the House of 
Commons, have (in general) a right to have their 
leaders placed in office." " The most influential of 
these leadere ought (generally speaking) to be the 
Premier, or head of the Cabinet." These are pre- 
cepts referring to the position and formation of the 
Cabinet. It is however easv to find constitutional 
maxims dealing with other topics. " Treaties can be 
made without the necessity for any Act of Parliar 
ment ; but the Crown, or in reality the Ministry 
representing the Crown, ought not to make any 
treaty which will not command the approbation of 

* See, fur further cxamplci, p. 27, oyOc 
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Purliaiiicut," " Tlie foreign policy of tLe country, 
the proclaniiition of war, and tlio makuig of peace 
ouglit to be ha ill ttio liands uf the Crown, or 
iu tnith of the Crown's servnnlB. But in foreign 
03 in domestic affairs, tlie wi»h of the two IIouBca 
of Parliument or (when they differ) of llie House 
of Commons ought to bo followed.** *"TLo action 
of any M^inistry would be highly unoonstitutional 
if it should involve the proclnniatioQ of war or 
the making of peace ia defiance of tbo wishes of 
the House." "If there h a difTi-renec of opinion 
between the House of Lords and the House of Com- 
mons, the House of Lords ought, at some point 
(not definitely fixed), to give way, and should the 
Peers not yield, and the House of Coromoni con- 
tinue to enjoy the confidence of tlie rouotry, it 
becomes the duty of the Crown, or of ita rcsporwibla 
advisers, to create or to threaten to create enough 
new Peers to override the opposition of the Houm 
of Lords and thus restore harmoDy betweeo the 
two branches of the legislature '." " Parliament 
ought to be summoned for the despatch of businen 
at least once in every year." "If a sudden emer- 
gency arise, e. g. through the outbreak of an insur- 
rect ion, or an i nvasioo by a foreign power, the 
Ministry ought, if they require additional authority, 
at once to have Parliament convened and obtain 
any powers which they may need for the protection 
of the country. Ueanwhile lliDistATi ought to 
take every st«p, even at tfae peril of breaking lb* 
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law, which is necessary either for restoring order 
or for repelling attack, and (if the law of the land 
is violated) must rely for protection on Parliament 
passing an Act of Indemnity.** 

These rules (which I have purposely expressed in €««« 
a lax and popular manner), and a lot more of thei^tjcof 
same kind, make up the constitutional morality of "^^ 
the day. They are all constantly acted upon, andit«B& 
since they cannot be enforced by any Court of Law 
have no claim to be considered laws. They axe 
multifarious, differing as it might at first sight appear 
from each other not only in importance but in general 
character and scope. They will be found however, on 
careful examination, to possess one common quality 
or property ; they are all, or at any rate most of / 
them, rules for determining the mode in which the \ 
discretionai-y powere of the Crown (or of the Minis- j 
ters as servants of the Crown) ought to be exercised ; 
and this characteristic will be found on examination 
to be the trait common not only to all the rules 
already enumerated, but to by far the greater part 
(though not quit€ to the whole ^) of the conventions 
of the constitution. This matter however requires 
for its proper understanding some further expla* n 
nation. ^ 

The discretionary powers of the government mean Codhi 
every kind of action which can legally be taken by ^^^ 
the Crown, or by its servants, without the necessity •"™ 

mlti i 

for apj)lying to Parliament for new statutory autho- gorcn 
rity. Thus no statute is required to enable the^JJ^ 

' Sec pp. 352, 353.po«<* 
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Crown to dissolve or to convoke Parliament, to 
make peace or war, to create new Peers, to tlismiee 
a Minister from ofEcc or to nppoint hie successor. 
Tlic Joiiig of all tlicso tilings lies legally at any 
rate witliin tlio discretion of ibe Crown ; they belong 
therefore to the tliwrctionary authority of the 
government. Tliii authority may no doubt originate 
in Parliamentary cnactmenta, and in a limited 
number of cases actually does m originate. TLui 
the Natumlizatjon Act, 1870, gives to a Socretarj 
of Stritc the right uuJcr Lvrtiiin . '[i ln^Ll:,^^a to 
convert an alien into a naturalized British subject ; 
and the Extradition Act, 1870, enables a Secretary of 
State (under conditions provided by the Act) to ovei^ 
ride tlie ordinary law of the land and hand over a 
foreigner to his own go%"ernmcnt for trial. With the 
exercise however of such discretion as is conferred on 
the Crown or its servants by Parliamentary enact- 
ments we need hardly concern ourselvea The mode 
in which such discretion is to be exeicised is (or may 
be) more or less clearly defined by the Act itself, 
and is often so closely limited as in reality to become 
the Eulject of legal decision and thus pass from the 
duroain of constitutional morality into that of Uw 
properly so called. Tlie discretionary authority of 
the Crown originates generally, not in Act of Parli»- 
roent, but in the "prerogative" — a torm which has 
caused more perplexity to students than any other 
expression referring to the oonstitutioD. The " pre- 
rogalive" appears to be both historically and as a 
matter of actual fact nothing else than the naidae 
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of discretionary or arbitrary authority, which at any 
given time is legally left in the hands of the Crown. 
The King was originally in truth what he still is 
in name, "the sovereign/' or if not strictlj the 
" sovereign " in the sense in which jurists use that 
word, at any rate by far the most powerful part 
of the sovereign power. In 1791 the House of 
Commons compelled the government of the day, 
a good deal against the will of Ministers, to put 
on trial Mr. Reeves, the learned author of the 
History of English laio, for the expression of opinions 
meant to exalt the prerogative of the Crown at the 
expense of the authority of the House of Commons. 
Among other statements for the publication of whidi 
he was indicted, was a lengthy comparison of the 
Crown to the trunk, and the other parts of the con- 
stitution to the branches and leaves of a great tree. 
This conij>arison was made with the object of draw* 
incr from it the conclusion that the Crown was the 
source of all legal power, and that while to destroy the 
authority of the Crown was to cut down the noble 
oak under the cover of w^hich Englishmen sought 
refuge from the storms of Jacobinism, the House of 
Commons and other institutions were but branches 
and leaves which might be lopped off without serious 
damage to the tree*. The publication of Mr. Reeves^s 
theories during a period of jv)pular excitement 
may have been injudicious. But a jury, one is happy 
to know, found that it was not siHlitious ; for his 
views uiuloiibtedly rested on a sound basis of his* 

26 St. Tr.. 530-534. 
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torical fad. The power of the Crown was anterior 
to that of the House of Common*. From the time 
of the Nonnan Conquest down to the Revolution of 
i68S, the Crovrn popHO!«c<l in reality many of the 
attributes of sovereignty. The prerogative ia the 
namo for the remaining portion of the Crown's 
original authority, and is therefore, as already 
pointed out, the name for the rcaidue of discre- 
tionary power left at any moment in tJie hands of 
the Crown, whether such power be in fact exercifed 
by the Qui'Cn hcn-L-lf or by Iicr Ministcnt. Evorj- 
act which the executive government can lawfully do 
mtliout the authority of an Act of Parliament is 
done in virtue of this prerogative. If therefore we 
omit from view (as we conveniently may do) powers 
conferred on the Crown or its servants by Farliameo- 
t.iry enactments, as for example under an Alien Act, 
we may use the term " prerogative" as equivalent 
to the discretionary authority of the executive, and 
then lay down that the conventions of the constitu- 
tion are in the main precepts for determining the 
mode and spirit in which the prerogative is to be 
exerci.'ed, or (what is really the same thing) for 
fixing the manner in which any transaction wbicfa 
ctn legally be done in virtue of the Royal preroga- 
tive (t^uch an the making of war or the declaration 
of peace) ought to be carried out. This statement 
holdi good, it should be noted, of all the diacretionary 
powers exercised by the executive, otherwise than 
under statutory authority; it applies to acts really 
done by the Queen herself in aooonUoce with bvr 
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personal wishes, to transactions (which are of more 
frequent occurrence than modem constitutionali^ts 
are disposed to admit) in which both tlie Quern 
and her Alinisters take a real part, and also to tliat 
large and constantly increasing nnmlKT of ppx*eed- 
ings which, though carried out in the Queen's name, 
are in truth wholly the acts of the Ministry. The 
cniiventions of the constitution are in short rules in- 
tended to regulate the exercise of the whole of the 
remaining discretionary powers of the Crown, whether 
tlie^e ]>(>wers are exercised l»y the Queen herself or by 
the Ministry. Thiit this is so may be seen by the 
e:»st» and the technical corn*ctness with which such 
conventions mav be expresse*! in the form of retrula- 
lions in reference to the exercise of the prerogative. 
'i'hus to say tliat a Cabinet when outvoted on any 
vii;il question are bountl in general to retire fn^m 
oilii.*i» Is rquivali'iit to the assrrtion that the pre- 
r«'Lralive of the Cr»»wn to dis!ii!-s its s*-rv:ints at the 
wll! nl* tin* King must he exeroistd in aocorilanco with 
till' wish <jf the Houses of l\i!-liarti«vit ; the statement 
tliiit Ministers oULrlit not t«) make anv treatv which 
will imt (••nim;ind tlie a]prol»Mtic»n of the Houses 
i'i r;iili:inient ine:in^ that the pnrogative of the 
<'n»wn in rr^Mid to the making of treaties -what 
tlie AuMTiijins eall the " tnal v inakiii'' iK.nver" — 
o'lirht not to be i*\« !vi*»ed in «']ip«'-;itiou to the 
will i.t' I\iili;»n]i-nt. So, a^'ain. the rule that 
r.irlianMJit mu-«t nifit at le.i>t once a Vi.ar is in fict 
thf Milf that the ('rv»\\n's le-'al ivAii or i-rerot'-.itive 
t" i ill I*aili.Miienl togetlnrat the mun.ireirs ple.L^ure 
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must be so exercised that Parliament meet once 
a year. 

This analysis of constitutional imderstandings is 
open to the one valid criticism, that though true as 
far as it goes, it is obviously incomplete ; for there 
uriu- are some few constitutional customs or habits which 
u^ have no reference to the exercise of the royal power. 
Such, for example, is the understanding — a very 
vague one at best — that in case of a permanent con- 
flict between the will of the House of Commons and 
the will of the House of Lords the Peers must at 
some point give way to the Lower House. Such, again, 
is the practice by which the judicial functions of the 
House of Lords are discharged solely by the Law Lords, 
or the understanding under which Divorce Acts were 
treated as judicial and not as legislative proceedings. 
Habits such as these are at bottom customs or rules 
meant to determine the mode in which one or other 
or both of the Houses of Parliament shall exercise 
their discretionary powers, or, to use the historical 
term, their " privileges." The very use of the word 
"privilege" is almost enough to show us how to 
embrace all the conventions of the constitution under 
one general head. Between " prerogative" and *' pri- 
vilege " there exists a close analogy : the one is the 
histoiical name for the discretionary authority of the 
Crown ; the other is the historical name for the dis- 
cretionary authority of each House of Parliament 
Understandings then which regulate the exercise of 
the prerogative determine, or are meant to determine, 
the way in which one member of the sovereign body, 
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namely the Crown, should exercise its discretionary 
authority; understandings which regulate the exer- 
cise of privilege determine, or are meant to deter- 
mine, the way in which the other members of the 
sovereign body should each exercise their discre- 
tionary authority. The result follows^ that the 
conventions of the constitution looked at as a whole 
are customs, or understandings as to the mode in 
which the several members of the sovereign legis- 
lative body, which, as you will remember, is the 
"King in Parliament'," should each exercise their 
discretionary authority, whether it be termed the 
prerogative of the Crown or the privileges of Par- 
liament. Since, however, by far the most numerous 
and important of our constitutional understand* 
ings refer at bottom to the exercise of the prero- 
gative, it will conduce to brevity and clearness if 
you treat the conventions of the constitution, as I 
shall do for the rest of this lecture, as rules or 
customs determinincr the mode in which the dis- 

o 

cretionary power of the executive, or in technical 
language the prerogative, ought (i,e. is expected by 
the nation) to be employed. 

Having ascertained that the conventions of the 
constitution are (in the main) rules for determining 
the exercise of the prerogative, we may t^rrj' our 
analysis of their character a step further. Tliey 
have all one ultimate object. Tlieir end is to 
secure that Parliameut, i»r the Cabitiet which is 
indirectly apjK)iuted by Parliament, shall in the long 

' ^"^ P- 35. «»<•. 
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run give effect to the will of that power which in 
modem England is the true political sovereign of the 
state — the majority of the electors, or (to use popular 
though not quite accurate language) the nation. At 
this point comes into view the full importance of the 
distinction insisted upon in a former lecture ^ between 
"legal" sovereignty and "political' sovereignty. 
Parliament is, from a merely legal point of view, the 
absolute sovereign of the British Empire, since every 
Act of Parliament is binding on every Court through- 
out the British dominions, and no rule, whether of 
morality or of law, which contravenes an Act of Par- 
liament, binds any Court throughout the realm. But 
if Parliament be in the eye of the law a supreme 
legislature, the essence of representative government 
is, that the legislature should represent or give effect 
to the will of the political sovereign, i.e. of the 
electoral body, or of the nation. That the conduct of 
the different parts of the legislature should be deter- 
mined by rules meant to secure harmony between the 
action of the legislative sovereign and the wishes of 
the political sovereign must appear probable from 
general considerations. If the true ruler or political 
sovereign of England were, as was once the case, the 
King, legislation might be carried out in accordance 
wth the King's will by one of two methods. The 
Crown might itself legislate, by royal proclamations, 
or decreep, or some other body, such as a Council of 
State or Parliament itself, might be allowed to legiB- 
late as long as this body conformed to the will of the 

* Sm pp. 65-69, tffiif. 
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Crown. If the first plan were adoptcil, there would 
be no room or need for constitutional convcntiont. 
If tlic second plan were adopted, the proceedings of 
the legislative body must inevitably be governed by 
some rules meant to make certain that the Acta of 
the legislature should not contravene the will of the 
Crown. The electorate is in fact the sovereign of 
England. It is a body which does not, and from its 
nature hardly can, itself legislate, and which, o\i-ing 
chiefly to historical causes, has left in existence a 
tlieoivtioally supreme legislature. The result of this 
state of things would naturally be that the conduct 
of tlic legislature which {ex hypolhes!) cmnot be 
governed l»y laws .<;hould be regulated by under- 
standings of which the object is to secure the con- 
formitv of Parliament to the will of the nation. 
And this is what has actually occurred. The con- 
vontiniis (if the constitution now consist of customs 
wliicli (whatever their historical origin) Jire at the 
j-n MTit d:jy maintained for the sake of easuring the 
snj.Riijaev uf the House of Conimons. and ulti- 
ina^ly, through the elective Hrmse of Commons. 
of tlje nation. Our moilem coile of constitutional 
iimiMlity srrnres. though in a ronnd-about way, what 
is (aHt^d ahfoaii the •'sovereignty of the people.* 
Tliat lliis i»^ "^o l.Keomes apparent if wo examine into 
lln* I llrot of one or two among the leading articles of 
tills omI*'. The nile that the powiTs of the Crown 
iMU^t Im- fxtni^id throu«:h Ministers who are membiTS 
"f <ira* tir ntluT lIou>e of I\irliament and who 
innnand the c<intitlence of the Housii* uf Ciimrouns" 
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really means that the elective portion of the legisla- 
ture in efTect, though by an indirect process, appoints 
the executive government ; and, further, that the 
Crown, or the Ministry, must ultimately carry out, 
or at any rate not contravene, the wishes of the 
House of Commons. But as the process of repre- 
sentation is nothing else than a mode by which the 
will of the representative body or House of Commons 
is made to coincide with the will of the nation, it 
follows that a rule which gives the appointment 
and control of the government mainly to the House 
of Commons is at bottom a rule which gives the 
election and ultimate control of the executive to the 
nation. The same thing holds good of the under- 
standing or habit in accordance with which the 
House of Lords are expected in every serious political 
controversy to give way at some point or other to the 
will of the House of Commons as expressing the 
deliberate resolve of the nation, or of that further 
custom which, though of comparatively recent growth, 
forms an essential article of modern constitutional 
ethics, by which, in case the Peers should finaljj|*e- 
fuse to acquiesce in the decision of the td^er House, 
the Crown is expected to nullify the resistance of the 
Lords by the creation of new Peerages *. How, i 
may be said, is the " point ** to be fixed at which, i 
case of a conflict between the two Houses, the Lon 
must give way, or the Crown ought to use its pi 

• 

* Mr. Hearu deuiet, «• it keeui to ine ou imuIequAto groai 
tbe exibtcuctt of tlii« rule or uuderktiiuiliog. See Htmro, O09 
pieiit ofEiuiHand^ p. 168. 
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rogative in the creation of new Peers ? Tlic question 
is worth raising, hecausc the answer to it throws 
great light upon tlie nature and aim of the articles 
which make up our conventional ctkIc. This reply is, 
that the point at which tlie Lords must yield or the 
Crown inter\'ene is properly determined by anything 
which conclusively shows that the House of Commons 
represents on the matter in dispute the delil>erate 
decision of the nation. That this is so will hanllv be 
questioned, but to admit that the deliberate decision 
of the electorate is decisive is in fact to concede that 
tlie undorstandin^js as to the action of the House of 
Lords and of the Crown are what we have found 
tlicm to be, nilcs meant to ensure the ultimate 
supremacy of the true political sovereign, or, in 
otlior words, of the electoral body*. 

By far the most striking example of the real sense R;!* 
attacliinir to a whole mass of constitutional conven-If 
tions is found in a particular instance, which appears**' 
at fir>t sight to j resent a marked exception to the gene- 
ral {»rinoiplcs of con^titulional morality. A Ministry 
j'l;a\Ml in a minority by a vote of the Commons have, 
in arcordaiioe with rooeivod doctrines, a right to 
diinand a dissolution of Parliament. On the other 
band, there are ccrtaiiilv combinations of clrxniui* 
-:ain\s uiuK-r which the Crown h.ui a rii^ht to dismiss 
.1 Miiii>try who coinniand a ParllaTnoritary m:ij«>ritj 
arid to tTwM'lve the l\uliaiiuiit bv whioh the Ministry 
arc supported. The pr<.rov;ative in >hort of di»* 
>"lution inav coiistitutioiiallv Iv 5<> emploveJ as to 

' (Viii|«ftrf IVi^rhot, KH.jlisk C:»*^*t^tfsm^ |»p. HT-UITU. 



tfatwiiifaHLiifViBi riirtr'iiidMa^iiiiiiiiiifcliriir'fi'iiii iiiiiifairtMiikiteihiitiiriirfaj^baMiiiftii-^^ 



358 CONNECTION BE'HTEEN THE LAW OF THE CONSTITUTION 

override the will of the representative body, or, as it 
is popularly called, ** the People's House of Parlia- 
ment." This looks at first sight like saying that in 
certsdn cases the prerogative can be so used as to set 
at nought the will of the nation. But in reality it 
is far otherwise. The discretionary power of the 
Crown occasionally may be, and according to con- 
stitutional precedents sometimes ought to be, used to 
strip an existing House of Commons of its authority. 
But the reason why the House can in accordance 
with the constitution be deprived of power and of 
existence is that an occasion has arisen on which 
there is fair reason to suppose that the opinion of the 
House is not the opinion of the electors. A dissolu- 
tion is in its essence an appeal from the legal to the 
political sovereign. A dissolution is allowable or 
necessary whenever the wishes of the legislature are 
or may fairly be presumed to be different from the 
wishes of the nation '. 

This is the doctrine established by the celebrated 
contests of 1784 and of 1834. In each instance the 
King dismissed a Ministry which commanded the 
confidence of the House of Commons. In each case 
there was an appeal to the country by means of a 
dissolution. In 1 784 the appeal resulted in a decisive 

' The relation between the Crown's right of dissolution and th« 
sovereignty of Parliament has been curionsly illustmted bj recent 
events which have taken place while these pages are passing 
through the press. One difficulty in the way of Lord Salisbtuys 
undertaking the formation of a Cabinet (June, 18S5) ^* li^n thai 
the Crown is for two or three months deprived of the power of 
disrolutioD. 
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personal wishes, to transactions (which are of more 
frequent occurrence than modem constitutionalists 
are disposed to admit) in which both the Queen 
and her Ministers take a real part, and also to that 
large and constantly increasing number of proceed- 
ings which, though carried out in the Queen's name, 
are in truth wholly the acts of the Ministry. The 
conventions of the constitution are in short rules in- 
tended to regulate the exercise of the whole of the 
remaining discretionary powers of the Crown, whether 
these powers are exercised by the Queen herself or by 
the Ministry. That this is so may be seen by the 
ease and the technical correctness with which such 
conventions may be expressed in the form of regula- 
tions in reference to the exercise of the prerogative. 
Thus to say that a Cabinet when outvoted on any 
vital question are bound in general to retire from 
office is equivalent to the assertion that the pre- 
rogative of the Crown to dismiss its servants at the 
will of the King must be exercised in accordance with 
the wish of the Houses of Parliatheht ; the statement 
that Ministers ought not to make any treaty which 
will not command the approbation of the Houses 
of Parliament means that the prerogative of the 
Crown in regard to the making of treaties — what 
the Americans call the "treaty-making power" — 
ought not to be exercised in opposition to the 
will of Parliament. So, again, the rule that 
Parliament must meet at least once a year is in fiict 
the rule that the Crown's legal right or prerogative 
to call Parliament together at the monarch's pleasure 
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must be so exercised that Parliament meet once 
a year. 

Tills analysis of constitutional nnderstandingi is 
open to the one valid criticism^ that tliongh tme as 
]^ far 83 it goes, it is obviously incomplete ; for there 
Uft- are some few constitutional customs or habits which 
g^ have no reference to the exercise of the rojral power. 
Such, for example, is the understanding — a very 
vague one at best — that in case of a permanent con* 
flict between the wiU of the Rouse of CSommons and 
tlie will of the House of Lords the Peers must at 
some point give way to the Lower House. Such, again, 
is the practice by which the judicial functions of the 
House of I-.onls are discharged solely by the Law Lords, 
or the understanding under which Divorce Acts were 
treated as judicial and not as legislative proceedings. 
Habits such as these are at bottom customs or rules 
meant to determine the mode in which one or other 
or both of the Houses of Parliament shall exercise 
their discretionary powers, or, to use the historical 
term, their " privilegea" The very use of the word 
"privilege" is almost enough to show us how to 
embrace all the conventions of the constitution under 
one general head. Between " prerogative" and *' pri- 
vilege " there exists a close analogy : the one is the 
hifrto) ical name for the discretionary authority of the 
Crown ; the other is the historical name for the dis- 
cretionary authority of each House of Parliament 
Understandiogs tlien which regulate the exercise of 
the prerogative determine, or are meant to determine, 
the way in which one member of the sovereign body, 
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namely the Crown, should exercise its discretionary 
authority; undei^tandings which regulate the exer- 
cise of privilege determine, or are meant to deter- 
mine, the way in which the other members of the 
sovereign body should each exercise their discre- 
tionary authority. The result follows^ that the 
conventions of the constitution looked at as a whole 
are customs, or understandings as to the mode in 
which the several members of the sovereign legis- 
lative body, which, as you will remember, is the 
"King in Parliament*," should each exercise their 
discretionary authority, whether it be termed the 
prerogative of the Crown or the privileges of Par- 
liament. Since, however, by far the most numerous 
and important of our constitutional understand- 
ings refer at bottom to the exercise of the prero- 
gative, it will conduce to brevity and clearness if 
you treat the conventions of the constitution, as I 
shall do for the rest of this lecture, as rules or 
customs determining the mode in which the dis- 
cretionary power of the executive, or in technical 
lang\iage the prerogative, ought (Le. is expected by 
the nation) to be employed. 

Having ascertained that the conventions of the Aim i 
constitution are (in the main) rules for determining ^i^^ 
tlie exercise of the prerogative, we may carry our '"^* 
analysis of their character a step further. Tliey 
have all one ultimate object. Tlieir end is to 
secure that Parliament, or the Cabinet which is ^ 
indirectly appointed by Parliament, shall in the long 

• See p. 35, ant0. 
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run give eShct to the will of that power which in 
modem England is the true political soverdgn of the 
state — the majority of the elector^ or (to use popular 
though not quite accurate language) the nation. At 
this point comes into view the full importance of the 
distinction insisted upon in a former lecture^ between 
''legal" soverdgnty and ''political* sovereignly. 
F^liament is, from a merely I^gal pcnnt of view, the 
absolute sovereign of the British Empire^ since every 
Act of Ptoliament is binding on eveiy Court through- 
out the British dominions, and no rule, whether of 
morality or of law, which contravenes an Act of Par- 
liament, binds any Court throughout the realm. But 
if Parliament be in the eye of the law a supreme 
legislature, the essence of representative government 
is, that the legislature should represent or give effect 
to the will of the political sovereign, i.e. of the 
electoral body, or of the nation. That the conduct of 
the different parts of the legislature should be deter- 
mined by rules meant to secure harmony between the 
action of the legislative sovereign and the wishes of 
the political sovereign must appear probable from 
general considerations. If the true ruler or political 
sovereign of England were, as was once the case, the 
King, legislation might be carried out in accordance 
with the Ring's will by one of two methods. The 
Crown might itself legislate, by royal proclamations, 
or decree^ or some other body, such as a Council of 
State or Parliament itself, might be allowed to legis- 
late as long as this body conformed to the will of the 

' Bm pp. 65-6^ tffiit. 
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Crown. If the first plan were adopted, there would 
be no room or need for constitutional conventiona. 
If tlie second plan were adopted, the proceedings of 
the legislative body must inevitably be governed by 
some rules meant to make certain that the Acts of 
the legislature should not contravene the wiU of the 
Crown. The electorate is in fact tlie sovereign of 
England. It is a body which does not, and from its 
nature hardly can, itself legislate, and which, owing 
chiefly to historical causes, has left in existence a 
theoretically supreme legislature. The result of this 
state of things would naturally be that the conduct 
of the legislature which {ex hypothesi) cannot be 
governed by laws should be regulated by under- 
standings of which the object is to secure the con- 
formity of Parliament to the will of the nation. 
And this is what has actually occurred. The con- 
ventions of the constitution now consist of customs 
which (whatever their historical origin) are at the 
present day maintained for the sake of ensuring the 
supremacy of the House of Commons, and ulti- 
mately, through the elective House of Common8p 
of the nation. Our modem code of constitutional 
morality secures, though in a round-about way, what 
is called abroad the "sovereignty of the people-" 
That this is so becomes apparent if we examine into 
the effect of one or two among the leading articles of 
this code. The rule that the powers of the Crown 
must be exercised through Ministers who are fnembers 
of one or other House of Parliament and who 
" command the confidence of the House of Commons" 
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really means that the elective pordon of the I^^la- 
lure in effect^ though by an indirect process, appoints 
the executive government; and, further, that the 
Crown, or the Ministry, must ultimately carry out, 
or at any rate not contravene, the wishes of the 
House of Commons. But as the process of repre- 
sentation is nothing else than a mode hy which the 
will of the representative body or House of Commons 
is made to coincide with the will of the nation, it 
follows that a rule which gives the appointment 
and control of the government mainly to the House 
of Commons is at bottom a rule which gives the 
election and ultimate control of the executive to the 
nation. The same thing holds good of the under- 
standing or habit in accordance with which the 
House of Lords are expected in every serious political 
controversy to give way at some point or other to the 
wiU of the House of Commons as expressing the 
deliberate resolve of the nation, or of that further 
custum which, though of comparatively recent growth, 
fonns an essential article of modem constitutional 
ethics, by which, in case the Peers shou|d_j^nalJjj/fe- 
fuse to acquiesce in the decidon of the ijft^er House, 
the Crown is expected to nullify the resistance of the 
Lords bv the creation of new Peerages *. How, it 
may be said, is the " point ** to be fixed at which, in 
c:Lse of a conflict between the two Houses, the Lords 
must give way, or the Crown ought to use its pre- 

* Mr. lle«ru dvuks, M it tecuu to me ou iiuuUquAte gromidt, 
tlie rxittcuM of thU roW or uiMlerktaudtog. See H^ram, (7oMni- 
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rogative in the creation of new Peers ? Tl)e question 
is worth raising, because the answer to it throws 
great liglit upon the nature and aim of the articles 
which make up our conventional code. This reply is, 
that the point at which the Lords must jneld or the 
Crown intervene is properly determined by anything 
which conclusive! V shows that the House of Commons 
represents on the matter in dispute the deliberate 
decision of the nation. That this is so will hardly be 
questioned, but to admit that the deliberate decision 
of the electorate is decisive is in fact to concede that 
the understandings as to the action of the House of 
Lords and of the Crown are what we have found 
them to be, rules meant to ensure the ultimate 
supremacy of the true political sovereign, or, in 
other words, of the electoral body \ 

By far the most striking example of the real sense Rd 
attaching to a whole mass of constitutional conven-^ 
tions is found in a particular instance, which appears^ 
at first sight to present a marked exception to the gene- 
ral principles of constitutional morality. A Ministry 
placed in a minority by a vote of the Commons have, 
in accordance with received doctrines, a right to 
demand a dissolution of Parliament. On the other 
hand, there are certahily combinations of circum* 
stances under which the Crown has a right to dismiss 
a Ministry who command a Parliamentary majority 
and to dissolve the Parliament by which the Ministry 
are supported. The prerogative in short of dis' 
solution may constitutionally be so employed as to 

' Comjiftre Bagehot, Etu/li$k CVn^lilvtioft, pp. 
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override the will of the representative body; or, as it 
is popularly called, ** the People's House of Pazlia- 
ment.'' This looks at first sight like saying that in 
certdn cases the prerogative can be so used as to set 
at nought the will of the nation. But in reality it 
is far otherwise. The discretbnary power of the 
Crown occasionally may be, and according to con* 
stitutional precedents sometimes ought to be, used to 
strip an existing House of Commons of its authority. 
But the reason why the House can in aoootdanoe 
with the constitution be deprived of power and of 
existence is that an occasion has arisen on which 
there is fair reason to suppose that the opinion of the 
House is not the opinion of the electors. A dissolu- 
tion is in its essence an appeal from the legal to the 
political sovereign. A dissolution is allowable or 
necessary whenever the wishes of the legislature are 
or may fairly be presumed to be different from the 
wishes of the nation \ 

This is the doctrine established by the celebrated 
laa contests of 1784 and of 1834. In each instance the 
King dismissed a Ministry which commanded the 
confidence of the House of Commons. In each case 
there was an appeal to the country by means of a 
dissolution. In 1 784 the appeal resulted in a dedsive 

' The relation between tbe Crown'i rigbt of dissolution and th« 
sorereigntj of Parliament has been curiooslj illustrated bj recent 
erents whicb bave takeo place wbile these pages are passing 
tbroogb the press. One diflkulty in the way of Lord Salisborj'B 
nndertaking the fonnatioo of a Cabinet (June, 18S5) has been thai 
tba Crown is for two or three months depriTsd of the power of 
disfointtOB* 
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verdict in favour of Pitt and his colleagues, who had 
been brought into office by the King against the will 
of the House of Commons* In 1834 the appeal led 
to a verdict equally* decisive against Peel and Wel- 
lington, who also had been called to office by the 
Crown against the wishes of the House. Tlie essential 
point to notice is that these contests each in effect 
admit the principle that the political sovereign whose 
verdict ultimately determines the right or (what in 
politics is much the same thing) ^e power of a 
Cabinet to retain office is the nation* Much dis- 
cussion, oratorical and literary, has been expended on 
the question whether the dissolution of 1 784 or the 
dissolution of 1834 was constitutional. To a certain 
extent the dispute is verbal, and depends upon the 
meaning of the word ** constitutional." If we mean 
by it "legal," no human being can dispute that 
George the Third and his son could without any 
breach of law dissolve Parliament. If we mean 
" usual," no one can deny that each monarch took a 
very unusual step in dismissing a Ministry which 
commanded a majority in the House of Commona K 
by "constitutional" we mean "in conformity with 
the fundamental principles of the constitution,*' we 
must without hesitation pronounce the conduct of 
George the Third constitutional, Le. in conformity 
with the principles of the constitution as they are 
now understood. He believed that the nation did 
not approve of the policy pursued by the House of 
Commons. He was right in this belief. No modem 
constitutionalist will dispute that the authority of 
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the House of Commons is derived from its repreaentiog' 
the will of the nation, and that the chief object of a 
dissolution is to ascertain that the wUl of Parliament 
coincides with the will of the nation. Greorge the 
Third therefore made use of the prerogative of 
dissolution for the very purpose for which it exists. 
His conduct therefore on the modem theoiy of the 
constitution was, as &r as the dissolution weni^ in the 
strictest sense constitutional. But it is doubtful 
wheUier in 1784 the King's conduct was not in 
reality an innovation, though a salutary one, on the 
then prevailing doctrine. Any one who studies the 
questions connected with the name of John Wilkes, 
or the disputes between England and the American 
colonies, will see that George the Tliird and the great 
majority of George the Third's statesmen maintained 
up to 1 784 a view of Parliamentary sovereignty which 
made Parliament in the strictest sense the sovereign 
power. To this theory Fox clung, both in his youth 
as a Tory and in his later life as a Whig. The 
greatness of Chatham and of his son lay in their 
perceiving that behind the Crown, behind the Revo- 
lution Families, behind Parliament itself, lay what 
Chatham calls the " great public," and what we should 
call the nation, and that on the will of the nation 
dependctl the authority of Parliament. In 1784 
George the Tliird was led by the exigencies of the 
ino!nent to adopt the attitude of Chatham and Pitt. 
He appealed (oddly enough) from the sovereignty of 
Parliament, of which he had always been the ardent 
champion, to that sovereignty of the people which he 
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never ceased to hold in abhorrence. Whether this 
appeal be termed constitutional or revolutionary is 
now of little moment ; it affirmed decisively the funda- 
mental principle of our existing constitution that not 
Parliament but the nation is, politically speaking, the 
supreme power in the state. On this very ground 
the so-called " penal " dissolution was consistently 
enough denounced by Burke, who at all periods of 
his career was opposed to democratic innovation, and 
far less consistently by Fox, who blended in his poli- 
tical creed doctrines of absolute Parliamentarv sove- 
reignty with the essentially inconsistent dogma of the 
sovereignty of the people. Of William the Fourth's 
action it is hard to speak with decision. The dis- 
solution of 1834 was, from a constitutional point of 
view, a mistake ; it was justified (if at all) by the 
Kings belief that the House of Commons did not 
represent the will of the nation. Tlie belief itself 
turned out erroneous, but the large minority obtained 
by Peel and the rapid decline in the influence of the 
^^^llgs proved that though the King had formed a 
wrong estimate of public sentiment, he was not with- 
out reasonable ground for believing that Parliament 
had ceased to represent the opinion of the nation. 
Now if it be constitutionally right for the Crown to 
appciil from Parliament to the electors when the 
House of Commons lias in reality ceased to represent 
its constituents, there is great difficulty in maintmning 
that a dissolution is unconstitutional simply because 
the electors do, when appealed to, support the opinions 
of their representatives. Admit that the electors are 
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the political sovereign of the states and the resnlt 
appears naturallj to follow that an appeal to tbem 
by means of a dissolation is oonstitational whenever 
there is valid and reasonable ground for supposing 
that their Parliamentary re p r e s ent atives have ceased 
to represent their wishes. The constitationafity 
therefore of the dissolution in 1834 turns at bottom 
upon the still disputable question of tsud whether 
the King and his advisers had reasonable ground 
for supposing that the reformed House of Commons 
had lost the confidence of the nation. Whatever 
may be the answer given by historians to this 
enquiry, the precedents of 1784 and 1834 are deci- 
sive ; they determine the principle on which the 
prerogative of dissolution ought to be exercised, and 
show that in modern times the rules as to the disso- 
lution of Parliament are, like other conventions of 
the constitution, intended to secure the ultimate 
supremacy of the electorate as the true political 
sovereign of the state ; that in short the validity of 
constitutional maxims is subordinate and subservient 
to the fundamental principle of popular sovereignty. 
ioBof The necessity for dissolutions stands in dose 
otioa connection with the existence of Parliamentary 
^^^ sovereignty. Where, as in the United States, no 
legislative assembly is a soverrign power, the right 
^' of dissolution may be dispensed with ; the con- 
stitution provides security that no change of vital 
importance can be effected without an appeal to the 
people ; and the change in the character of a 1^^ 
lative body by the re-election of the whole or of part 
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Oiereof at stated periods makes it certain that id the 
long run the sentiment of the legislature will harmo- 
nise with the feeling of the puhlic. ^Vhere Parliament 
is supreme, some further security for such harmony 
is necesEary, and this security is given by the right 
of dissolution which enables the Crown or the 
Illinistry to appeal from the legislature to the nation. 
The security indeed is not absolutely complete. 
Crown, Cabinet, and Parliament may conceivably 
favour constitutional innovations which do not approve 
themselves to the electors. The Septennial Act 
could hardly have been passed in England ; the Act 
of Union with Ireland would not, it is often asserted. 
have been passed by the Irish Parliament if in either 
instance a legal revolution had been necessarily pre- 
ceded by an appeal to the electorate. Here, as else- 
where, the constitutionalism of America proves of a 
more rigid type than the consritutionalism of England. 
Still, under the conditions of modem political life 
the understandings wliich exist with us as to the 
right* of dissolution afford nearly if not quite as much 
security for sympathy betweco the action of the 
legislature and the ^\'ill of the people as do the 
limitations placed on legislative power by the consti- 
tutions of American States. In this instance, as io 
others, the principles explicitly stated in the various 
constitutions of the States, and in the federal 
C-oiistitution itself, are impliedly involved in the 
working of English political institutions. The right 
of dissolution is the right of appeal to the people, and 
thus underlies all those constitutional conventions 
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wliich in Dne way or another are intended to produce 
hnrmony between tlie legal and the political sovereign 

__>vJ>ower, 

ciAt^^ n. The sanction hy ichich the conventions of the 
i!^™- ro;ij«///?///r;M are enforced. — ^\niat is the sanction by 
aon*. which obedience to the conventions of the constitu- 
tion is Jit !K)ttora enforced ? 
prob. Tljis is by far the most peq>lexing of the speculative 
rd. qiicf tions suggested by a study of constitutional law. 
Let us bear in mind the dictum of Palev, that it is 
f»fton far harder to make men see the existence of a 
«lifficnlty, than to make them, when once the diflBculty 
Is 'Mrccivod, understand its explanation, and in the 
l:r>t I'lace try to make dear to ourselves what is the 
jin'.i-«j niiture of a puzzle of which most students 
iliinlv rcr«v^Tiise the existence. 

r«ii.-Tituii<»iial understandings are admittedly not 

laws ; tiny are nut (that is to say) mlts which will 

'nTTTif' iT*'d by the Courts. If a Premier were to 

n.tain 'like after a vote of censure passed by the 

Ibu-«.' nf Cuminons ; if he were (as did Lord Pal- 

Vji :::r!-^i<.n under like circumstances) to dissolve or 

^trirtly sj taking to get the Crown to dissolve Parlia- 

iii'iit. I ut, unlike Lurd Palmerston, were to be again 

r»-:;>un;<l bv the newlv ejected House of Commons, 

tul tlit.'ii, afttT all this had taken place, were still to 

riiiiain at the lieacl of the government, no one could 

dt-iiy that such a Prime Minister had acted unc»on- 

'-tit\iti"ijally. Yet no Court of Law would take 

ii« tice of bis conduct. Sup})Ose, again, that on 

the passing of the Rcdistributiou Bill by lx)th 
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Houses, the Queen had refused her assent to the 
measure, or (in popular language) had put her 
"veto" on it. Here there would have been a gross 
violation of usage, but the matter could not bj any 
proceeding known to English law be brought before 
the judges. Take another instance. Suppose that 
Parliament were for more than a year not summoned 
for the despatch of business. This would be a course 
of proceeding of the most unconstitutional character. 
Yet there is no Court in the land before which one 
could go with the complaint that Parliament had not 
Leen assembled ^ Still the conventional rules of the 
coniititution, though not laws, are (as it is constantly 
repeated) nearly it' not quite as binding as laws. 
They are, or appear to be, respected quite as much 
as most statutory enactments, and more than many. 
The puzzle is to see what is the force which habitually 
com [els obedience to rules which have not behind 
tlieia tlie coercive power of the Courts. 

The difficulty of the problem before us cannot ?««* 
indeed be got rid of but may be shifted and slightly that > 
lessened by observing that the invariable obedience J^ 
which is assumed to be paid to coustitutional under- ■'^^ 
standings is itself more or less fictitious. TbeoUf 
s^jecial articles of the conventional code are fre- 
quently disobeyed ; a Minister sometimes refuses 
to retire when (as his uppoiicnts allege) he ought 

^ Sec 4 Edwuid lU, c. 14; 16 Car. II, c. 1; auJ 1 Willinin ft 
^lary, st^s. 2, c. 2. Coinjiure tlu'be with the ivi»ealed 16 Car. I, 
c. I, which would have uiudu the u^^culbliug of Pailiaiucut % 
luattcr of luw. 
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conBtitutioiiulIy to resign office. Not many years 
have passed sincu tho OppfMsitioo of the day argued, 
if not convintingly yet with a good deal of plauHi- 
bility, tlint the Xfinietry Sad violated a ndc em- 
bodicfl in the Bill of Ri;;,'ht8 ; in 1 784 tlie House of 
Cijmmons maintained, not only by argument but by 
repeated votes, that Pitt hod deliberately defied 
more thnn one constitutional precept, and the Whigs 
of 1834 brought a like charge againHt Wellington 
and Peel. Nor is it douhtfid that any one wbo 
searches tbroiijjh thfi pnges of Ilansanl will find other 
instances in which conistitutional maxims of long 
standing and high repute have been set at nought 
Tlie uncertain character of the tlcference paid to the 
conventions of the constitution is concealed under the 
current phraseology which treats the successful viola- 
tion of a constitutional nde as a proof that the maxim 
wna not iu reality part of the constitution. If a habit 
or precept which can be set at nought is thereby 
shown not to be a pr>rtion of constitutional morality, 
it natunilly follows that no true constitutional rule is 
/i^ever disobeyed. 
I pnB-,1 Yet though the obedience supposed to be rendered 
Jurmitj to the &cp:irate nn<len>t:indiugs or maxims of public 
""?' life is to a certain extent fictitious, the assertion that 
'«j» they have nearly the force of law is not without 
meaning. Some few of the conventions of tlie 
cont'titutlon are rigorously obeyed. Parliament, for 
example, is summoned year by year with as much 
regularity as though its annual meeting were 
provided for by a law of nature ; and (what ia of 
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more consequence) though particular understandings 
are of uncertain obligation, neither the Crown nor any 
servant of the Crown ever refuses obedience to the 
grand principle whidi, as we have seen, underlies aQ 
the conventional precepts of the constitution, namelyi 
that government must.be carried on in accordance 
with the will of the House of Commons, and ulti- 
mately with the will of the nation as expressed 
through that House. This principle is not a law; it 
is not to be found in the statute-book, nor is it a 
maxim of common law; it will not be enforced by 
any ordinary judicial body. Why then has the 
principle itself as also have certain conventions or 
understandings which are closely connected with it, 
the furce of law ? This, when the matter is reduced 
to its simplest form, is the puzzle vrith which we 
have to deal. It sorely needs a solution. Uany 
writers of authority however, chiefly because they do 
not approach the constitution from its legal side, 
hardly recognise the full force of the difficulty which 
requires to be disposed of. They either pass it by, 
or else apparently acquiesce in one of two anawera, 
each of which contains an element of truth, but 
neither of which fully removes the perplexities of 
any enquirer who is determiued not to be put off 
with mere words. 

A reply more often suggested than formulated in so !■ 
many words, is that obedience to the conventions of ^ 
the constitution is ultimately enforced by the fear of in 
impeachment. If this view were tenable, these cod- 
vciitioiifi, it should be remarked, would not be " under- 
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BtandingB*' at all, but ''laws" in tbe troest senae of 
that term, and tbeir sole pecaliaritjr would lie in thmr 
being laws the breach of which could be punished 
only bj one extraordinaij trifaunal^ namely the Higb 
Court of Parliament. But though it may well be 
conceded — and the fact is one of great importance — 
that the habit of obedience to the constitution was 
originally generated and confirmed by impeachments^ 
yet there are insuperable difficulties to entertaining 
the belief that the dread of the Tower and the block 
exerts any appreciable inflaence over the conduct of 
modem statesmen. No impeachment for violations 
of the constitution (since for the present purpose we 
may leave out of account such proceedings as those 
taken against Lord Macclesfield, Warren Hastings, 
and Lord Melville) has occurred for more than a 
century and a half. The process which is supposed 
to ensure ^Ir. Gladstone's or Lord Salisbury's retiring 
from office when placed in a hopeless minority is 
obsolete. Tlie arm by which attacks on freedom were 
once repelled has grown rusty by disuse ; it is laid aside 
among the antiquities of the constitution, nor will it 
ever, we may anticipate, be drawn again from its 
sc-abliard. For in truth impeachment as a means for 
enforcing the observance of constitutional morality 
alwavs laboured under one grave defect. The possi- 
bility of its use suggested, if it did not stimulate, 
one most important violation of political usage ; a 
Minister who dreaded impeachment would, since Par- 
liament was the only Court before which he could 
be impeached, naturally advise the drown not to 
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convene Parliament There is something like a 
contiTidiction in terms in saying that a Minister is 
compelled to advise the meeting of Parliament by 
the dread of impeachment if Parliament should 
assemble. If the fear of Parliamentary punishment 
were the only difficulty in the way of violating the 
constitution, we may be sure that a bold party leader 
would at the present day, as has been done in former 
centuries, sometimes suggest that Parliament should 
not meet. 

A second and current answer to the question p. 
under consideration is that ol»cdicnce to the conven- ^^r^ 
tional precepts of the constitution is ensured by the 
force of public opinion. Now that this asseition is in 
one sense true stiuuls past dispute. The nation ex- 
pects that Parliament shall be convened annually; the 
nation exj'ccts that a Minister who cannot ret^tin the 
confidence of the House of Commons shall give up 
his j)lace, and no Premier even dreams of disap- 
poiiitinj^ these expectations. The assertion there- 
fore that public opinion gives validity to the recei%'ed 
])rec\pts for the conduct of public life is true. Its 
drftrt is that if taken without further explanation 
it amounts to little else than a re-statement of 
tlie vrry j»rublem which it is meant to soK*e. 
VvT the <pie>tion to l>e answered is at bottom, 
why is it that public opinion is ap|>an*ntly at 
least a Miflieicnt sanction to tx^mjH'l ol«etliencc to 
tlie ronvcntions of the ouistitution ? and it is no 
answer to thi.s i-ntpiiry to Miy that thcK* conventions 
'ire cnrtiivt'd bv public opinion. lA*t it uIm> lie noted 
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that many niles of coniliict which are fully aupported 
by tlie opiniuii of the public are violated every day of 
tbo year. Fublio opimoa CDJoins the performance of 
promi»ca and condemns the commtmon of crimes, but 
the nettled conviction of the nation tliat promLses 
ought to be kept does not hinder merchants from 
going into the Gazette, nur dovs the UDiTersal execn- 
tioD of the villain who sliods man's blood prevent the 
commi^ion of murders. That public opinion docs to 
a certain extent check extra^-nganee and criminality 
is of cmrse true, hut the opomtion of opinion ix in 
this case assisted by the law, or in the last resort by 
the physical power at the disposal of the state. The 
limited effect of public opinion when aided by the 
police hardly explains the immense effect of opinion 
in enforcing rules which may be violated without any 
risk of the offender being brought before the Courtt. 
To contend that the understindings of the con- 
stitution derive their coercive power solely from 
the approval of the public, is very like maintain- 
ing the kindred doctrine that tbe conventions of 
international law are kept alive solely by moral 
force. Everj- one except a few dreamers perceive* 
that the respect paid to international morality is due 
in great measure, not to moral force, but to the 
physical force In the shape of armies and naWeB, by 
which the commands of general opinion are in many 
cases snpjiorted; and it is diflScult not to suii|icct that 
in England at le;ist the conventions of the constitu- 
tion are Gupjiurted and enforced by something beyond 
or in wldition to the public Mpprovak 
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tliereof at stated periods makes it certain that in the 
long run the sentiment of the legislature will harmo- 
nise with the feeling of the public. Where Parliament 
is supreme, some further security for such harmony 
is necessary, and this security is given by the right 
of dissolution which enables the Crown or the 
Ministry to appeal from the legislature to the nation. 
The security indeed is not absolutely complete. 
Crown, Cabinet, and Parliament may conoeivablj 
favour constitutional innovations which do not approve 
themselves to the electors. The Septennial Act 
could hardly have been passed in England ; the Act 
of Union with Ireland would not, it is often asserted, 
have been passed by the Irish Parliament if in either 
instance a legal revolution had been necessarily pre- 
ceiled by an appeal to the electorate. Here, as else- 
wliere, the constitutionalism of America proves of a 
more rigid t}^e than the constitutionalism of England. 
Still, under the conditions of modem political life 
the understandings which exist with us as to the 
right of dibsolution afford nearly if not quite as much 
security for Kvmpathv between the action of the 
legislature and the will of the people as do the 
limitations placed on legislative jH)wer by the consti- 
tutions of American States. In this instance, as in 
others, the })rincij»les explicitly stated in the various 
Constitutions of the States, and in the fcderm) 
Constitution itself, are implit*illy involved in the 
working of Knglish political institutions. The right 
of dissolution is the right of appeal to the people, and 
thus underlies all those constitutional con%'entions 
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Wliat however would be tlic consequences which 
would cnsiiG ! They wouhi be, Kpeaking generally, 
that any Ministry who at the present day sanctioned 
or tolerated tliia violatiou of the coustltutioo, and 
every person connected with the govcrnraent. would 
immediately come into conflict with the law of the 
land. 

A moment's reflection aho^va tliat this would be (w. 

The Mutiny Act would in Uiu first place expire, but 
on the expiration of the Mutiny Act all means of 
controlling thu army without a breach of hiw wuuld 
cease. Either the army must be discharged, in which 
case the means of maintaining law and order would 
come to an end, or the army must be kept up 
and discipline must be maiDtained without legal 
authority furits maintenance. If this alternative were 
adopted, every person, from the Commander-in-Chief 
dow nwards, who took pnrt in the control of the anny, 
and indeed every soldier who carried out the com- 
mands of his superiors, would find that not a day passed 
without his committing or sanctioning acts which 
would render him liable to stand as a criminal in the 
dock. Tlien, ngain. though most of the tajtes' would 
etill come into the Exchequer, targe portions of the 
revenue would cease to be legally due and could not be 
legally collected, whilst every official who acted as 

' T)ie yearly rvvi-iiue Tur 1883-84 amountod (0X87,105,184; 
of lliii,iii ruUj^h nuuiWr*, alwut £14,000,000 Jrpcntlnl uponuuiMl 
Act*. Dut if rnrli.imriil had utyer nirt, about X73.000.00e wonM, 
IwiDK im{K^cd \ij pi'miAnrDt Actii, hare oouUiiacd to eoaM ia 
aiiiiiwlly iiilo ibu Exclinjucr. S<v Uailiu, Slal m m mm't tmr Bmk, 
1S85, p. 116, and conf. piL 316-31B, «m(«. 
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collector would expose himself to actions or prosecu- 
tions. The part moreover of the revenue which carae 
in could not be legally applied to the i)urposes of the 
government. If the Ministry laid hold of the revenue 
they would find it difficult to avoid breaches of 
definite laws which would expose them to appear 
before the Courts. Suppose however that the Cabinet 
were willing to defy the law. Their criminal daring 
would not suffice for its purpose ; they could not get 
hold of the revenue without the connivance or aid 
of a large number of persons, some of them indeed 
officials, but some of them such as the Comptroller 
Genei-al, the Governors of the Bank of England, and 
the like unconnected with the administration. None 
of them, it should be noted, could receive from the 
government or the Crown any protection against 
legal liability, and any of them the moment he em- 
ployed force would be exposed to resistance sup- 
ported by the Courts. For the law (it should always 
be borne in mind) operates in two different ways. It 
inflicts i>enalties and punishment upon law-breakers, 
and (what is of equal consequence) it enables law- 
respecting citizens to refuse obedience to illegal com- 
mands. It legalises passive resistance. The efficacy 
of such legal opposition is immensely increased by 
the non-existence in England of any thing resembling 
the droit ailminlatruflf of France', or of that wide 
diseretionary authority which is possessed by eveiy 
continental government. The result is, that an ad* 
ministration which attemj»ted to disjiense with the 

' S»-e pi>, 1 80-208, ante. 
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annual mcctiDg of Parliatnunt could not ensure the 
obedience even of its own officials, and unlens pre- 
pared distinctly to violate the undoubted law of the 
land would find itsi.-lf not only op[X)scd but helpless. 
Hic rulo tlicn-fore, that pHrliamcnt must meet 
once a year, though in strictness a constitutional 
convention which ia not a law and will not be en- 
forced by the Court*, turns out nevertheless to be an 
iinderst-inding which cannot be ticgIeot*<l without 
involving hundreds of persons, many of whom are by 
no menns >*pecia11v niiieiia)>!e to govemnipnt influence, 
in distinct acts of illegality cognizable by the tribu- 
nals of the country. Tliia convention therefore of 
the constitution is in reality based upon and secured 
by the law of the land. 

This no doubt is a particularly plain case. I have 
examined it fully, both because it is a particularly 
plain instance, and because the full understanding of 
it nfTords the chic which guides ub to the principle on 
which really rests such coercive force as ia possessed 
by the conventions of the constitution. 
Mf To see that this is so let us consider for a moment 
^ the eficct of disoliedience by the government to one 
^ of the most purely conventional among the maxims 
(f of constitutional morality, — the role, that is to say, 
L that a Aliuistry ought to retire on a vote tlukt 
they no longer possess the confidence of the Hoosa 
of Commons. Suppose that a Ministry, after the 
passing of such a vote, were to act in 1885 as I^tt 
acted in 1 7S5, and bold o£Bco in the face of the cen- 
sure passed by the House. Tliere would clearly be * 
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primd fade breach of constitutional ethics. What 
must ensue is clear. If the Ministry wished to keep 
within the constitution they would announce their 
intention of appealing to the constituencies, and the 
House would probably assist in hurrying on a disso- 
lution. All breach of law would be avoided, but the 
reason of this would be that the conduct of the 
Cabinet would not be a breach of constitutional 
morality; for the true rule of the constitution admit- 
tedly is, not that a Miuistiy cannot keep ofiice when 
censured by the House of Commons, but that under 
such circumstances a Ministry ought not to remain in 
office unless they can by an appeal to the country 
obtain the election of a House which will support 
tlie government. Suppose then that under the cir- 
cumstances I have imagined, the Mini.stry either 
would not recommend a dissolution of Parliament, or, 
having dissolved Parliament and K'ing again censured 
by the newly-elected House of Commons, would not 
resign office. It would, under this state of thingR, be 
as clear rus day that the understandings of the consti- 
tution had lx:en violated. It is however equally clear 
that tlie House would have in their own hands the 
means of ultimately forcing the Ministry either to 
respei-t the constitution or to violate the law. Sooner 
or later the moment would come for {)assing th# 
Mutiny Aet or the Aj)j)ropriation Act, and the House 
by nfusing to j»ab3 either of these enactments would 
involve the Ministry in all the inextricable embarrass 
ments whieh (as I have already imlntetl out) imioedi* 
ately follow upon the omission to convene Parliament 
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for more tluui a year. Tlio lireacli therefore of a 
purely conventional nile, of a mnxim iitU?rly unknown 
and indeed opposed to tlie theory of Kngliith law, 
nlUniittcIy entails upon Uioso who break it direct 
I eonflict with the uadoubted law of the hud. We 
" have therefore a right to assert that the force whieh 
in the hni resort compels obtidicnce to oooatitutional 
morality in Dothiog oIho tlum the power of the hiw 
itKlf. Tlie conTentiomi of the con»titutioa aro not 
law, but in 90 far as they really pnnsess hindiog^ foros 
they derive their sanction from the fact that whoever 
breiika tlicm mu-it fiiKilIj' break the law and iocar 
the penalties of a law-breaker. 
oM. It is worth wliile to consider one or two objections 
which mny be urged with more or less plausibility 
against the doctrine that the obligatory force of con- 
stitutional moRility 13 derived from the law itself! 
»y The government (it is sometimes suggested) may 
J by the use of actiud force carry through a coup- 
*• dtlat and defy the law of the land. This suggestion 
is true, but is quite irrelevant. No constitution can 
be absolutely safe from revolution or from a coup- 
(Tilai ; but to show that the laws may be defied 
by violence does not touch or invalidate the state- 
ment that the understaodings of the constitution are 
liased upon the law. They have certainly no more 
force than the law itself. A Minister who, like 
the French President in 1851, could override the 
law coidd of course overthrow the constitution. 
The theory propounded aims only at proving that 
when constitutional understandings have nearly the 
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convene Parliament. Tliere is something like a 
conti-adiction in terms in saying that a Minister is 
compelled to advise the meeting of Parliament by 
the dread of impeachment if Parliament should 
assemble. If the fear of Parliamentary punishment 
were the only difficulty in the way of violating the 
constitution, we may be sure that a bold party leader 
would at the present day, as hsis been done in former 
centuries, sometimes suggest that Parliament should 
not meet. 

A second and current answer to the question r««« 
under consideration is that ol)edience to the conven- ?!^ 
tional precepts of the constitution b ensured by the 
force of public opinion. Now that this assertion is in 
one f?cnse true stands past dispute. The nation ex- 
pects that Parliament shall be convened annually; the 
nation oxj»ects that a Minister who cannot ret^iin the 
coiifulonce of the House of Commons shall give up 
his j)la('e, and no Premier even dreams of disap* 
j>ointinij^ tlu-se exjHK'tatii>ns. The assertion there- 
fon* that juihlic ojanion gives validity to the received 
j)n'c*rpts for the conduct of public life is true. Its 
<l('ftrt is that if taken without further explanatioQ 
it anio\uits to little else than a re-statement of 
tlif vriy j.roblcm which it is meant to solve* 
For the c|nr>ti*>n to Ik? answered is at bottom, 
\\\\\ is it that public i>pinion is apjMn'ntly at 
h'ijst a >\iflieii'nt sanetiiui to o>mjH*l oKHlicnce to 
tlie (niiventiims of the o»nstitutii»n f and it is no 
aii>\vir to tliiM enquiry to sav that thcM.* conventions 
are eiifoivrd bv public o]>inion. Ix't it alM> l^e noted 

1. 1. 
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cncc of Bnaeiy, how does It Kiippen tliat oo Engliah 
Parliament has ever employed this extreme metliod 
of enforcing obedience to the constitution t 

TIic true answer to the objection thus raised 
appears to be that the oLsf-rvoDce of the mnio 
and the most csocntial of all constltutiooal rules, 
the mle that ts to say requiring the annual meet- 
ing of Parliament, tit ensured without ao^ DeoenBity 
for Parliamentiirj action hj the temponuy clmnict«r 
of the Mutiny Act, and that the power of Parltameot 
to compel obedioncp to its wishes by refusinjf to paas 
the Act is so complete that the mere existence of the 
power has made its use unnecessary. In matter of 
fact, no Ministry has since the Revolution of 1689 ever 
defied the House of Commons unless the Cabinet could 
conBdc in the support of the country, or, id other words, 
could count on the election of a House which would 
support the policy of the government. To this we 
must add, that in the rare instances in which a 
Minister has defied the House, the refusal to past 
the ^futlnj Act has been threatened, and contem- 
plated. Pitt's victory over the Coalition is con- 
stantly cited as a proof that Parliament carmot 
refuse to grant supplies or to pass an Act necessary 
for the discipline of the army. Yet any one who 
studies with care the great " Case of the Coalition" 
will ace that it docs not support the dogma for 
which it is quoted. Fox and his friends did threat«n 
and did intend to pnits to the very utmost all the 
legal ix>wcrs of the House of Commons. They &iled 
to carry out their intvtiliou soK-ly bccauae they at 



'frl '- -" -■ ''- -^-— -^ *- ■ "^'*'--^^^^--*-»-— '^ -^^^-rniriMlteufctlJLAAlJttLL^-JL - - t ~ JiT 



AND THE COXVENTIOXS OP THE CONSTITCTIOX. 381 

which a Prime Minister ought to retire from 
office 1 Why is it that no one can fix the 
exact point at which resistance of the House of 
Lords to the will of the House of Commons becomes 
unconstitutional ? and how does it happen that the 
Peers could at one time arrest legislation in a way 
which now would be generally held to involve a 
distinct breach of constitutional morality t what is the 
reason why no one can describe with precision the 
limits to the influence on the conduct of public aflaire 
which may rightly be exerted by the reigning monarch 
and how docs it happen that Geoige the Third and 
even George the Fourth each made his personal will 
or caprice tell on the policy of the nation in a veiy 
different way and degree from that in which Queen 
Victoria has ever attempted to exercise personal in- n 
fluence over matters of state ? — 

The answer in general terms to these and the like 
enquiries is, that the one essential principle of the 
constitution is obedience by all persons to the 
delibemtely expressed will of the House of Commons 
in the first instance, and ultimately to the will of the 
nation as expressed through Parliament The oon- 
ventional code of political morality is, as already 
pointed out, merely a Ixxly of maxims meant to secure 
re.spect for this princij)le. Of these maxims some 
indeed, such f<r>r example as the rule that Parliament 
must be convoked at least once a year, are so closely 
connected with the resj>ect due to Parliamentary or 
national authority, that they will never l)e neglected 
by any one who is not propired to play the part of a 
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ventiotu of tho constUutioD and the law of the land 
supplies an answer to more than one BubordinaU) 
qac»tioa which has perplexed sUideiiU and com- 
tnentatora. 

ITuw ia it Uiat the aocicnt methods of enforcing 
PDrtintncittary authority, auch ua impcairbmcnt, the 
formal refusal of aupplica, and the like, have fallen 
ioto disuse 1 

Tlie answvr is, that they are dlsutcd becaiuc ulti- 
mate obedience to the undettying prindple of all 
mo«lrm conRtit«tion:!!ism, which is nothing cW than 
the principle of obedience to the will of the nation as 
expressed through Parliamcut, is so cloeely bound up 
with the law of the land that it can hardly be 
violated without a breach of the ordinary law. Hence 
the extraordinary remedies which were once necessaiy 
for enforcing the deliberate will of the nation having 
become uiineccssaiy, have fallen into desuetude. If 
they arc not altogether abotiEhed, the cause lies partly 
in the conscri-nlism of the English people, and partly 
io the valid consideration that crimes may still be 
ocoifiionally committed for which the ordioaiy law of 
the land hardly affords due punishment, and which 
therefore may well be dealt with by the High Court 
of Parliament. 

Why is it that the understandingB of the odd- 
stitution have about them a singular element of 
vagueness and variability 1 

Why U it, to take definite instances of tliis ubcer- 
tainty and changeablcnesa, that no one can deBne 
viith absolute precision the circumstanoes under 
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prhmt fade breach of constitutional ethics. What 
must ensue is clean If the Ministry wished to keep 
within the constitution thej would annouDce their 
intention of appealing to the coustitueDcies, and the 
House would probably assist in hurrying on a disso- 
lution. All breach of law would be avoided, but the 
reason of this would be that the conduct of the 
Cabinet would not be a breach of constitutional 
morality; for the true rule of the constitution admit- 
tedly is, not that a Ministry cannot keep office when 
censured by the House of Commons, but that under 
such circumstances a Ministry ought not to remain in 
office unless they can by an appeal to the countiy 
obtain the election of a House which will support 
the government Suppose then that under the cir- 
cumstances I have imagined, the Ministry either 
would not recommend a dissolution of Parliament, or, 
having dissolved Parliament and l)eing again censured 
by the newly-elected House of Commons, would not 
resign office. It would, under this state of things, be 
as clear as day that the understandings of the coDsti- 
tulion had been violated. It is however equally cletr 
that the House would have in their own hands the 
means of ultimately forcing the Ministry either to 
res])ect the constitution or to violate the hiw. Sooner 
or later the moment would come for passing thm 
Mutiny Act or the Appropriation Act, and the House 
by refusing to j»afcs either of these enactments would 
involve the Ministry in all the inextricsible embarrass 
nients which (as I have already ]H>inteil out) immedi* 
ately follow u])on the omission to convene ParUament 



f 



an COXNECTtOX UCTWEEN TRB LAWOFTnK COXRTITtrTlOX 

nvolutiontBt ; Bueh rules Itavo received tlio umlutibtiM] 
itomp of nadoiutl npprovtil, aiid tlieir obnervance U 
secured by the fuct that whoever brvaks nr nids in 
brcnking them will nlmcMit immt-^lintcly find hiinseif 
involved in a breach of law. OUier coniiiitutioikiU 
maxims stand in a vt^ry iliflurcnt p^Mition. 'llieir 
maintenance ap to a certain point tendi to necuTQ 
Umi supremacy of Parliament, bat they are tliem- 
selves vagae, and do one can fay to what uxicnt 
the will uf Parliament or the nation reijuircs Iboir 
ri}^d ohsrn-nnce ; tht'v tbcrr'f irc obtain only a \iiry- 
ing and definite amount of obedience. 

Thii9 the rule that a Ministry wlio have lost the 
confidence of the House of Commons should retire 
from oflice ia plain enough, and any permanent neg- 
lect of the spirit of this rule would be absolutely 
inconsistent with Parliamentary government, and 
(;is nlrciidy pointed out') would finally involve the 
Minister who broke tlic rule in acts of undoubted 
illegality. But wheo you come to enquire what are 
the tigns by which you arc to know that the House 
has withdrawn its confidence from a Ministry, whether 
fur example the defeat of an important Ministerial 
measure or the sm:illDess of a Ministerial majority 
are a certain proof that a Ministry ought to retire 
you ask a question which admits of no absolate 
reply*. All that cau be said is, that a Cabinet ought 

» Sm pp. 374-376, «irf& 

' S«* Hrarn, Goftrumtnt ef Enylomtl, cliap.it. pp. >i»->B3,ler 
Ml attrniiA to drtrnniu* tb« cirennutkiiCM VMltr wUck k MuuitfJ 
DBgbt or unght not to kerp oAm. 
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force of law tliey derive their power from the fact 
that they cannot be broken without a breach of 
law. No one is concerned to show, what indeed 
never can be shown, that the law can never be defied, 
or the constitution never be overthrown. 

It should further be observed that the admitted 
sovereignty of Parliament tends to prevent violent 
attacks on the constitution. Revolutionists or con- 
spirators generally believe themselves to be supported 
by the majority of the nation, and, when they suc- 
ceed, this belief is in general well founded. But in 
modem England, a party, however violent, who 
count on the sympathy of the people, can accom- 
plish by obtaining a Parliamentary majority all that 
could be gained by the success of a revolution. 
A\nien a spirit of reaction or of innovation prevails 
throughout the country, a reactionary or revolu- 
tionary policy is enforced by Parliament without 
any party needing to make use of violence. The 
oj)pressive legislation of the Restoration in the seven* 
teenth century, and the anti-revolutionary legislation 
of the Tories from the outbreak of the BevolutioQ 
till the end of George the Third s reign, saved the 
constitution from att^ick. A change of spirit averted 
a change of form; its flexibility proved its strength'. 

If the innintenance of political monility, it may f^i 
with Home j'lausibility l>e asked, really dejKrnds on JJJ|3 
the right of Parliament to refuse to j»ass laws Kuch as '^ 
the annual Mutiny Act, which are nt*i'i?ssary for the t^j 
mainteuaiue of Older, and indt-ed fur the %'ery exist- 

* S«c |»|i. 1 14-1 18, aiilc. 
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quoitjon wliothcr (he oinployer's condtict iMtrn^ a 
wtdi thftt tlitt Hin'niit should give notice must \)0 an 
enquiry giving rtse to doubt aikI (li»ciif<Hion. And if 
tbcro bo Fiomctiiiics ft tlifiienlty iii *k*t«nnining wbat 
is tbo will of rnrlmmcnt, lb imwt oftun uf ncocssity 
1)0 Btill more (lilBciiU to tlctcrmiue \That is the n-ill 
of tho tuition, or, io other words, of the majority 
of the vloclon. 

TItc general nilo that the Tloii&e of Tx>rdii must 
ID inattcra of Icgisliition ultimately give way to the 

" iroos* iif fommoiis la one <>(" the t>e«l o-jtJtUi^h«! 

. maxims of modem coastitutional L-thics. But if 
:my enquirer risks liow the point ;it which the Peers 
are to j:ive way is to i)c dctcmiined, no answer 
which even approximates to the truth can be given, 
except the very vague reply that the Upper House 
must give w.iy whenever it is tle:irly proved that the 
will of the House of Commons represents the de- 
liberate will uf the nation. The nature of the proof 
differs iiiuler different circumstancea. When once 
the true state of (he rase is perceived, one can easily 
understand what on any cut aud dried theory of the 
constitution is very dlthcult to explain, the relation 
occupied by intKleni Cabinets towards the House of 
Lords. It is certain that for more than half a cen- 
tury Mhiititries have constantly existed which did 
not i-oinniHud the confidence of the Upper House, 
and that »^uc1i ^Ilnif tries have, without meeting 
much opiKwitlou oil the part of the Peers, io the 
main carritxl out a [Kilicy of which the Peers did not 
approve. It is alwi certain lliat. while the Peer* 



j^ ■ -yA-^ ,fl -■-' ^_^.:^i..^j_iA^J;.,..^.^.,j»au.A*>«:»«ly^Jfc«:»^.,;^.>*.m.«.^-^-^^.^^ 



AND THE CONVENTIONS OF THE CONSTITUTION. 37$ 

last perceived that the majority of tlie House did not 
represent the will of the country. What the "leading 
case" shows is, that the Cahinet, when supported 
by the Crown and therefore possessing the power 
of dissolution, can defy the will of a Ilouse of 
Commons if the House is not support^^d by the 
electors. Here we come round to the fundamental 
dogma of modern constitutionalism ; the legal sover- 
eignty of Parliament is subordinate to the political 
sovereignty of the nation. Tliis is the conclusion in 
reality established by the events of 1 784. Pitt over- 
rode the customs because he adhered to the principles 
of the constitution. He broke throu^jh the received 
constitutional understandings without damago to his 
power or reputation; he might in all probability 
have in case of necessity broken the law itself with 
impunity. For had the Coalition pressed their legal 
rights to an extreme length, the new Parliament of 
1 7S4 would in all likelihood h«ive passed au Act of 
Indemnity for illegalities necessitated or excused by the 
attempt of an unpopular faction to drive from power 
a Minister supported by tlie Cnnvn, by the PceiB» 
and by the nation. However this may be, the cele- 
brated conflict Wtween Pitt and Fox lends no 
coimtonnnce to the idea tliat a House of Commona 
supjiortcd by tlie country would not enforce the 
monility of the conhtitution by pl:u*ijig l^efore any 
Minihtcr who (h*fie<l its j>rcccpts the altcrnativo of 
rcsigiiation or revolution. 

III. AtiiiWtra to ^iihonh'naie lUquirirB, — A clear a«l 
perce]>lion of the true relation bi*twi*ou the oi>n- 
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flstaaes tho power of criforcing. through very 
cumbersome mnchinery, the HubmlBaion of tbe Peen 
to the conventional rule that the wuhes of the 
UoiiM of Lords most 6tuUIy give va.y to tho ile- 
cinoitf of the Iloiwe of Commons. But the rule 
itself ia t'agiie, oikI the degree of obeiliunce which it 
obtfuns is vniying, becniiso the u-ill of the nation is 
oft«D not clearly exj'reaEef], and further, in this u in 
other tnattcffl, ta itself Hable to variation. If the 
nnoothneRs with wluch the cofutitutiomil armnge- 
mi>nta of mo-t.-m Knjjlnml wi.rk ishoiiM. m it oflen 
does, conceal from ua the force by which the 
machinery of tho constitution is kept under, we 
may with aJvanti^ consult the eiperience of 
English colonies. No better example can be given 
of the mcthofU by which a Rt'prtsentative Chamber 
attempt'^ in the la^t n-sort to compel the obedience 
of an Upper Iluose than is afforiled by the ^"aryiDg 
phases of the contlict which raged in Victoria during 
1878 and 1S79 between the two Honscs of the 
Legislature. There the Lower House attempted to 
enforce upon the C-ouncil the passing of measure* 
whicli the Upper IIoueo did not approve, by in 
effect inserting the substance of a n^ected bill ia 
the Appropriation Bill. The Council in turn threw 
out the Appropriation Bill. The Ministry there- 
upon dismissi-d othcials, magistrates, county court 
judge*, and others, whom they had no longer th« 
means to pay, and attempted to obtain payments 
out of the Treasury on the stmigth of resolu- 
tions patwed solely by the Lower House. At thu 



rf rf i - • ii r ii f ■■■ t i l— fc^fc^^iw 



AXD THE COXVENTIOXS OP THE CX)XSTITmOX. 381 

which a Prime Minister ought to retire from 

office 1 Wlij is it tliat no one can fix the 

exact point at which resistance of the House of 

Lords to the will of the House of Commons becomes 

unconstitutional ? and how does it happen that the 

Peers could at one time arrest legislation in a waj 

which now would be generally held to involve a 

distinct breach of constitutional morality ! what is the 

reason why no one can describe with precision the 

limits to the influence on the conduct of public afiairs 

which may rightly be exerted by the reigning monarch 

and how docs it happen that Geoi^ the Third and 

even George the Fourth each made his personal will 

or caprice tell on the policy of the nation in a very 

different way and degree from that in which Qucco 

Victoria has ever attempted to exercise personal in- q 

fluence over matters of state ? — " 

y 

The answer in general terms to these and the like 
enquiries is, that the one essential principle of the 
constitution is obedience by all persons to the 
deliU»rately expressed will of the House of Commons 
in tlie first instance, and ultimately to the will of the 
nati«>n as expressed through Parliament. The con- 
ventional code of political morality is, as already 
])uinted out, merely a Ixxly of maxims meant to secure 
nspect for this ])rinciple. Of these maxims some 
ind^rd, siK'h f'>r exan)ple as tlie rule that Parliament 
inii^t he cinivoked at lea.st niiee a year, are so closely 
conneetrd with the resj>ect duo to Parliamentary or 
natiuna] authority, that they will never be neglected 
by any one who is not prepared to ]day the part of a 
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of which ore ciirionaljr concealed unilor tho nuua of 
antiqtintcd formiil'ui which hide fnim view tho reul 
workiag of our institutions. I1tc firat if>, tlmt while 
cvciy act of state ia dona in tha nanio uf the Crown, 
the real cxccativo goriTnracnt of Riigland ii tho 
Cabinet. The ticcotid is, tlmt tJiough llie Crown 
iuu no rcn] concern iu a vast number of the trans- 
nctions which take place under tho Royal numc, no 
one of Queen Tictoria'a prcdccersorB, nor it may bo 
presumed the Queen herself, has ever acted upon 
<ir atT'-ctoil to not iij"in tliL- iii:i\im ori^niiated by 
TIticrs, that " the King reigns but does not govern." 
George the Tliird took a leading part in the work 
of admini-strntion ; his two socs, each in different 
degrees and in diflcrent ways, made their personal 
■will and predilections tell on the gorommeut of tho 
country. So one really supposes that there is not 
a sphere, though a vaguely defined sphere, in which 
the personal will of the Queen has under the cousti- 
tutlon very considerable influence. The straogenesi 
of this state of things is, or rather would bo to any 
one who had not been accustomed from hia youth 
to tlie mystery and formalism of English conetitu- 
tiunalifrin, that the rules or customs which regulate 
the pergonal action of llie Crown are utterly vague 
and uiideBned. The reason of tliis will however be 
obviuuB to any one who has followed these lectures. 
Tlie personal influence of Ibo Crown exists, not 
bemuse nets of state are done forraally In the Crown's 
name, but because neither the legal sovereign 
power, namely Parliament, nor tho |K>1itical sov»- 
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not to continue in power (subject of course to the 
one exception on which I have before dwelt*) adcr the 
expression by the House of Commons of a wish for the 
Cabinet's retirement Of course therefore a Minister 
or a Ministry must resign if the House passes a vote 
of want of confidence. But there are a hundred signs 
of Parliamentary disapproval which, according to 
circiunstances, either may or may not be a sufficient 
notice that a Minister ought to give up office. The 
essential thing is that the Ministry should obey the 
House as representing the nation. But the question 
whether the House of Commons has or has not in- 
directly intimated its will that a Cabinet should give 
up office is not a matter as to which any definite 
principle can be laid down. The difficulty which now 
exists in settling the point at which a Premier and 
his colleagues are bound to hold tliat they have lost 
the confidence of the House is exactly analogous to 
the difliculty which often perplexed sbitesmen of the 
last century, of determining Uie point at which a 
!^^inister was bound to hold he had lost the then 
essential confidence of the King. The ridiculous 
efibrts of the Duke of Newcastle to remain at the 
he^id of the Tre:isury, in spite of the broadest liints 
from Lord Bute that the time had come for resigna- 
tion, are exactly analogous to the undignified per- 
sistency with which later Cabinets have occasionallr 
clung to olFiee in the face of intimations that tlie 
House debirod a change of government. As long as 
a master does not directly dismiss a servant^ the 

» fW pp. 357-3^». «'^« 
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Crimea would now, with no grpitt advantage to the 
country, be answered by Uic CabmcL 

■^ What, again, is t]io real effect produced by the 

rpM- survival of prerogative powers! 

^ Here we oiiist distinguish two different things 
luuucty. the v-ny in which the existence of the 
prurogMtive affects tlic iKtrsoiiul influence of the 
Queen, and the way in which it affects Uic power of 
the executive gm-emment. 

The fact Uuit all important acts of state on 
done in the name of the Queen and in moet cues 
with tlic ooguizauoc of the Queen, aitd that muy of 
tltose acts, such for exiunpte as the appointmeot of 
judges or the creation of bishops, or the «)nduct 
of negotiations with foreign powers and the like, 
are exempt from the direct control or supervision 
of Farlinnient, gives the reigning monarch an 
opportunity for exercising great influence on the 
conduct of affairs ; and Bagchot has marked out, 
with his usual subtlet^i the mode in which the 
mere necessity under which Ministers are placed 
of consulting with and giving information to the 
Queen secures a wide sphere for the exercise of 
legitimate influence by a constitutional ruler. 

But though it were a great error to underrate the 
extent to which the formal autboritj of the Crown otHh- 
fers real power ujwn the Queen, the far more impor- 
tant matter is to notice the way in which the lurviTal 
of the prerogative affects the position of the Cabinet 
It leaves in the hunds of the Premier and his eolleagofl^ 
large powers which can be exercised and ootuUoUj 
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have l^oen forced to pa^^s many bills which they 
dI^sl^kcJ, they have oft<*n exercised large though very 
varying control over the course of legislation. Be- 
tween 1834 and 1840 the Upper House, under the 
guidance of Lord Lyndluirst, repeatedly and with 
success opposed ilinisterial measures which haJ 
passed the House of Commons. For many yeara 
Jews were kept out of Parliament simply because 
the Lords were not prepared to admit them. If 
vou search for the real cause of this state of things, 
vou will finil tliat it was nothing else than the fact. 
constantly concealed umler the misleading rhetoric of 
party warfare, that on tlie matters in question the 
t'lcLtors were not prepared to support the Cabinet 
in trtking the steps necessary to compel the sub- 
mission of the House of Lords. On anv matior 
upon which the electors are firmly resolved a Pre- 
mier, who is in etfcct tlie n»prcsentativc of the House 
of Commons, has the means of coercion, namely by 
tlio creation of Peers. In a country indued like 
Kiiglaiid, tilings are rarely carried to this extreme 
Icn^rtli. The knowledge that a jxiwer can be exer- 
ilsod c«»iibtaiitly 2»revents its Iving actuidly put in 
tVnc Tills is so even in jTivate life; mo^t men 
J. ay tin ir debts without Ix'ing driven into Court, but 
it were ali^-nrd to siij»pose that the ]>o>bible Cuiupul* 
sinn of the Courts and the shcrilf has nut a good 
<leal to <Io with rt*i;u1aiitv in tlio pavment of dcbt& 
The :ic«prn*scenLv of the Peers in me;i>ures which the 
Pe(T:> do not approve ariM.-s at bottom fr«*iJi tlie fact 
that the nation under the pivtscut coiibtitutioa 
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poMeuM the power of enforcing, through very 
cumbereomo mnchinei^, the submUaioa of the P«era 
to the convcottutial rale that the wuhes of the 
Hotise of Lords mast finally give way to the de- 
eiuons of the Hoose of Comtnotu. Bab the rule 
itaelf U v-aguc, aod the degree of ohoilieoco which it 
obtains ia vuryin^ bocatue the uill of the nation is 
often not clenrly ex|ires6cd. and further, in this aa in 
other matters, is itself liable to variation. If tlie 
smoothness with which the cunstitattonol ammgo- 
roonts of mixlcm Kn^^Lmd WMrk *hoii!d, n,-» it fiflen 
does, conceal from as the force by which the 
machinery of the constitution ia kept under, we 
may with advantage consult the experience of 
English colonies. No belter example can be given 
of the raothods by which a Representative Chamber 
attcmjits in the last resort to compel the obedience 
of an Upper House thnn is aiTordetl by the varying 
pha.'ies of the conflict which raged in Victoria during 
iSjS and i8;9 between the two Houses of the 
Legislature, There the Lower House attempted to 
enforce upon the Council the posting of metuuret 
which the Upper House did not approve, by in 
effect inserting the substance of a n'jocted bill in 
the Appropriation Bill. Tlie Council in turn threw 
out the Appropriation Bill. The Ministry there- 
u|>on dismissed otficials, m.igistrates, county court 
judge*, and others, whom they had no longer the 
means to jvty, and attempted to obtam paymonta 
out of the Treasury on the strength of reaolu- 
tions paused solely by the Lower House. At thia 
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point however the Ministry came into conflict with 
an Act of Parliament, that is with the hiw of the 
land. The contest continued under diflercnt forms 
until a change in public opinion finally led to tlio 
election of a Lower House wliich could act with 
the Council. With the result of the contest we are 
not concerned. Three points however should be 
noticed. The conflict was ultimately terminated in 
accordance with the expressed will of the electors ; 
each party during its course put in force consti- 
tutional powers liardly ever in pnictice exeilctl 
in England ; as the Council was elective, the 
Ministry did not possess any means of pnxlucing 
liannony between the two Houses by increasing the 
number of the Upper House. It is certain that if 
tlie Governor could have nominated members of the 
Council, the Upper House would liavo yielded to 
the will of the Lower, in the same way in wliich tlie 
Peers always in the last resort bow to the will of the 
Hou.^e of Commons. 

How is it, again, that all the understatidinga w\jiti 
which are buj>j»osed to rigulate tlie [>ersonal relutioii SI^ 
of the Crown to the actual work of Cfivcnimoiit !f *^ 
are nj:irked by the utmost vaguencHS and unccr- 
Uiiiity 1 ^ 

T1j«? matter in, to a ct.*rUiin extent at any rate, 
o.\j'l;iijj«Ml by thr haiiic train of thought as tlmt which 
\\*: li.ivc fallowed out in n-gard to tlic rehitioD 
iK-tw'xjj the House of Lords and the Ministry. The 
rev<'l:ttif;ij.sof ]/<ilitit-al mtinoini anil the «i)iHervatiiin of 
ni<^krii public life make quite cli*ar two (loints, both 
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of vrliich aro curiously concealed under ttic nuua of 
aiiti(|uatcd furmiitas which liide from view Oia rail 
working of our inBtitutiotu. TI>o Brst i», tliat wliila 
every act of state is done in tlie name of tJic Crown, 
the real executive govcmmcnt of England is tlio 
Cabinet. The second is, that thouyh the Crown 
lins no real concern in a vast number of tho trana- 
nctions which take place under the Itoyol mime, no 
one of Queen Victoria's prodccpfson, nor it may bo 
presumed the Queen herself, lias ever noted upon 
or afTcftol to act ui«3n tht.' niTixim onj^iiuitcd by 
Thiers, that "tho King reigns but does not govern.* 
George the Tliird took a leading part in the work 
of administration ; his two sons, each in dificrcnt 
degrees and in difierent waya, made their personal 
will and predilections tell on the gorommeut of tba 
country. Xo one really sujjposes that there is not 
a sphere, though a vaguely defined sphere, in which 
the personal will of the Queen lins under the consti- 
tution very consideraMe rnQuence. The strangeness 
of this state of things is, or rather would bo to any 
one who had not been accustomed from bis youth 
to the mystiry and formalism of English constitu- 
tiunalisin, tljat the rules or customs which regulate 
the pcnonal action of the Crown are utterly vague 
and undefined. The reason of this will however be 
obviuus to any one who has followed these lectures, 
Tlie p<^^rsonal influence of tho Crown exists, not 
bemuso acts of state are done formally in the Crown's 
name, but because neither the legal sovereign 
power, namely Parliament, nor tlio jioHtical sove- 
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reigii, namely the nation, wishes that tho reigning 
monarch slioukl be without personal weight in the 
government of the country. The customs or undcr- 
standlnfrs wliich reixulate or control the exercise of 
the Queen's personal influence are vague ami inde- 
finite, both because statesmen feel that the matter 
is one hardly to be dealt with by precise rules, and 
because no human beinir knows how far and to what 
extent the nation wishes that the voice of the reign- 
ing monarch should command attention. All that 
can be asserted with certainty is, that on this matter 
the practice uf the Crown and the wishes of the 
nation have from time to time varied. George the 
TLird made no use of the so-called veto which 
had boon used by William the Third ; but he more 
than once insisted upon his will being obeyed in 
inattcis of the highest importance. None of his 
siiccrssors have after the manner of George the 
Third made tlieir persomd will decisive as to general 
measures of policy. In small things as much 
as in great one can discern a tendency to truns- 
f<.r to the Cabinet jHjwers once iietually exercised 
by llje King. The scene Ivtwii-n Jeannie Deans 
and QiiLcn Caroline is a true j)icturc of a scene 
wljidi might liavc taken place under Ge*irge the 
Srcond ; (Ic*<»rgr the Third's firmnt.-.ss secured the 
execution of Dr. DimM. At the j»re.*»ont day the 
right of ]>an]nn Klongs in fact to the Home 
Srntary. A mc»dcrn Jeannie Draiin would be re- 
f(ii<d to the Home Ollice ; the rpiefction whether 
a I oj'ular preacher bhould i*ay the jienalty of hit 
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■ crimes would now, with no great aJvantago to the 

I ooantry, bo aaxwcroi hy tho Cabinet 

p» Wia(, again, is the real effect produced by tlio 

rpM- survival of prerogative powcrst 

^ Here we must distinguish two clifTcrent things, 
namely, the way in which the existence of the 
prerogative affocta the personal infliit-ncu of the 
Queen, and the way iu which it affects the power of 
the executive govcnunent, 

Tito fact that alt important nets of state an 

tdune ID the name of tlie Queen and in most cbms 
with the cognizance of the Queen, and that many of 
these acts; such for example as the appointment of 
jiid^H or tl'B crnition of bishops, or the ccnduct 
of negotiations with foreign powers and the like, 
are exempt from the direct control or supervision 
of Parliament, gives the reigning monarch an 
opportunity for exercising great influence on the 
conduct of affairs ; and Bagebot has marked out, 
with his uRual subtlety, tlie mode in which the 
mere necessity under which Mtnistera are placed 
of consulting with and giving information to the 
Queen secures a wide sphere for the exercise of 
legitimate influence by a constitutional ruler. 

But though it were a great error to underrate the 
extent to which the formal authority of the Crown con- 
fers real power upon the Queen, the far more impor* 
tant matter is to notice the way in which the siirviTal 
of the prerogative affects the position of the Cabinet. 
It leaves in the hands of the Premier and his ooUeagae^ 
large powers which can be exerdsed and constantly 
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which a Prime Minister ought to retire from 
office ? Why is it that no one can fix the 
exact point at which resistance of the House of 
Lords to the will of the House of Commons becomes 
unconstitutional ? and how does it happen that the 
Peers could at one time arrest legiskttion in a way 
which now would be generally held to involve a 
distinct breach of constitutional morality t what is the 
reason why no one can describe with precision the 
limits to the influence on the conduct of public aflGEuri 
which may rightly be exerted by the reigning monarch 
and how does it happen that Geoige the Third and 
even George the Fourth each made his personal will 
or caprice tell on the policy of the nation in a very 
difTerent way and degree from that in which Queen 
Victoria has ever attempted to exercise personal in- ff 
fluence over matters of state t — • 

y 

The answer in general terms to these and the like 
enquiries is, tliat the one essential principle of the 
constitution is obedience by all persons to the 
deliberately expressed will of the House of Commons 
in the first instance, and ultimately to the will of the 
nation as expressed through Parliament The coo- 
vcntional code of political morality is» as alreiKlj 
pointed out, merely a body of maxims meant to secure 
respect for this principle. Of these maxims some 
indeed, such for example as the nile that Parliament 
must be coiivoked at least once a year, are so cloeelj 
connected with the resj)oct due to Parliamentary or 
national authority, that they will never be neglected 
by any one who is not prepared to play the part of a 
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place A legal clioclc on tlic iliscrcltoatirj powcn of 
the Cabinet. 

The survival of Lhe prerogative, oonrerring an it 
doea wide discrptionaiy authority upon the Calnoet, 
involves a coiwcqucnM which constantly escape* 
attention. It imracniwly incrcasca the authority of 
tlie IToiise of Commons, and nUimnUjIy of the con- 
stituencies by whidi tlint Iloufie is returned. Jkrinis- 
tera mnst in tho exerciwj of nil discretionary powers 
inevittbly olwy the preilominant anthority in the 
state. Wlien the King wns the chief tnembcr of 
the sovereign body SlinistorB wcro in fact no leas than 
in nnme tlie King's ftcrvnnta. At periods of onr 
history when l!io Poors wero the nurtt influential 
body in tlie country, the conduct of the Ministry 
represented with more or less fidelity the wishes of 
the Pctrn^c. Xuw tliat the Rouse of Commona 
has becnme by f;ir tlic most Important part of tho 
sovereign body, the Ministrj- in all matters of dis- 
cretion carr}- out or tend to carry out the vnW of 
the House. When however the Cabinet cannot act 
except by means of legislation, other considerations 
vo\tw into play. A law requires the sanction of the 
House of Lurtls. No government can increase its 
statutor}' autliority without obt,iining the saoctioo 
of the Upppr Cliambcr. Tlius an .\ct of Parliament 
when passed represents, not the absolute wishes o^" 
the House of Coiumon!<, but these wishes as modified 
by the influence of the House of Lords. The Peers 
no doubt will in tlie long run conform to the wishes 
of the elcctonite. But the Peers may tliink that 
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who muibi to see how widely these pririlcgeA may 
oonoeiTably lie Btret<hpc] an tlie House nf Ctmmnn« 
becomes more and more the direct rcprravntntive 
of the tnie BOTcrcii^'n, Fhonlil u-righ well tlio word* 
in nhich Bagehot -Irscriiips the p»>weTS which can 
Rtill legally bo evcrriKed hy the Crown withont 
oonsalting Parlianniit ; luul rcnH-mbur that them 
poweni can now U^ fx<>rcift«d by n Cabinet who 
are really Femuit'^, nut "f the Crown, but of a 
rapreaentative chanil>or which in its turn nbeys the 
behests of the ctectf>rR. 

" I said in this \->---\i tlmi it would very ranch rar- 
" prise people if th<_v -.vorc only told how lanny thiogi 
*■ the Qiieon could •\-- Aitlir.iit oonmillin.j l^irlinrncnt, 
" and it certainly lias so proved, for when the Queen 
** ab()1 i.'-licd ]inrrhase in the array by an act of pre- 
** ro;,'ative (after the Lurda had rejected the bill for 
" doing so), there was a j;rcat and general astonish- 
** mcnt. 

" But this is nothing to what the Queen can by law 
" dowilhuut consulting ParliamenL Not to mention 
" ullier things, she conU disband the army (by law 
" shu cannot eni^_';;e more than a certain number of 
" intn, Imt she is not obliged to cngTige any men) ; 
** she could ili^mi^s all the officers, from the Genenl 
" comtnandin;;- in-chief downwards ; fhe could d»- 
" miss ;J1 thv i^ilors too; i^he could sell olTall our 
** Khi)i»-of-\var luid all our naval stores ; she could 
" maLc a peiice by the sacrifice of Cornwall, and begin 
•* a war for the conquest of Brittany. She could make 
" every cititcn in the United KingdcHB, nude or 
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have hoon forced to pass many bills whicli tluy 
dijslikeJ, tlicy have often exercised large thou;^h v-tv 
\ I varying control over the course of legislali(»n. ]>e- 
tween 1834 and 1840 the Upper Ifoiise, un*Ur the 
guidance of Lord Lyndluirst, repeatedly and \\iih 
success opposed Ministerial measun»s which haJ 
passed the House of Commons. Fur manv voari 
Jews were kept out of Parliament simply hecaT:-e 
the Lords were not prepared to admit them. If 
vou search for the real cause of this state of tliin'j^, 
vou will fiml that it was nothing else than the f.ict, 
constantly concealed under the misleading rhetonc lI 
party warfare, that on the matters in *iuesiiun the 
ill L tors were not prepared to support the Cal )!:;«• t 
in taking the steps necessary to compel the sul>- 
nii>sion of the House of Lords. On any mniUT 
upon whkh the electors are firndy resolved a Pre- 
mier, who is in etfect the representative of the House 
iA' O'Himons, has the means of coercion, nanielv hv 
tlie ereation of Peers. In a countrv indet^l like 
Kr.ylarid, things are nirely carried to this extn.'ine 
leiiLrili. The knowledge that a power can be excr- 
ri:ed c«'n:>taiitly 2>revents its l»eing actually put in 
f«ne. This is so even in jrivate life; nK»i men 
I iiy till ir debts without being driven into Court, but 
it w« n- :«)ih\ird to suj»j»ose that the j)u>blble o^inpul* 
>i«»n of tlie C^•nrts anil the >heriir h;is !iut a gtxxl 
dial to fi'» \\ith reirularity in the p.ivment of «lfbts. 
T\ir ai'tjiiit-.M-ehee of the Peer.i in liiea>uitrs whieli tha 
P«'ir>» di.i iioi appruve an.>es at bulimia fnan tlic fact 
that the nation under the prcMrut eoUbtitulioQ 

c c 



196 CONSECTIOS BETWEEN TOE L\W OP Tni! COXBTmmO!! 

true foundation on winch ilic English politj rett^ 
and it gives in truth even to the cunvcotionjil clement 
of constitutional law such force na it renlly poi»c»es'. 
TIio law of the constitution, ngnin, \a in oil its 
hranchcs tlie result of two giiitlitig {irinciplco, which 
have been gnulualljr worked out by tite more or Icai 
oonscioua efforts of gcneniU<>ii3 of Knglt&h statesmen 
and lawyers. The first of tliese principle* is the 
sovereignty of Parliament, nliich means in effect the 
gmdiial transfer of power from the Crown to a bodj 
which has come more and more to represent (ha 
nation *. This curious proce^i. tv which the personal 

' Sm pp. 3'54-379. «»'* 

• A te« worrU mar l>e id pbce *. t.:- tti^ iti'JI -t 1 v "'ii>H tliii 
(nntfcr was accomptifhi-^ The li-adcra of the English proplc ia 
their eoiitc-ts with roval jiowvr iieTfr 3ttrnip(«d, except in periods 
of ri'voluiiiinary violence, tu Jiitroy or iliuipate the authority of 
the Crown as l>c»J of ihr ttitr. Thtlr policT, coutioucil tbrongll 
ccnturiri, wni (o Irnvc the power of the King uoloachcd, but to 
tiind ilou'Q Ihe nition of the Crown to mogiiiiciJ modn of procrdan 
which, if uhMTvcd, would recnre fint the supremacj of the taw, 
and ullimati'ly the covorei^^'nljr of lbs nation. The Ktog wu 
ncknowl.'dgcd to )« tu]>miie jaigf, hut it wat carlj ntaUitbcd 
that he Could act j>iilici;i11r only in and through tii* Cmirta; th* 
King «n« rrcngnifid ni the onljr h^itlator, bat he toutd mart DO 
valid hw (xctpt ai King in rarliAimnt ; th« Kiug held in fau 
hiwU all the prtrogativci of the execntive gorcniment, bat u 
«at after long Mni^iglri d> tfniiioed, he tonld legally cscruM 
thrie premgntivt-i odIj' ihrougU >nmtlert who wera menib«ra of 
hii Council, and incurred rr-poufibility for hi( acta. thVM tb« 
penoiial wilt of the King was gradually identified with and tna^ 
formed into llie litvcful and tt-gallr exprvK^ed will of tb« Craws. 
Tliis tr>iii>'furmalion wa« bn*cd ujMin the conitant um of &ctioM. 
It Wan on it* f.ico that it oai tlie invfulion of Uwyen. If proof 
of thii w.re wnMed wt ihould find it in the fact that tbe •• rarli^ 
mtntt" of Fnncc tried to dm toward* the end of tho cigbteeolb 
century agaiutt Ihe fully dcrcloped dnpoti>» of tb« Fmch 
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authority of the King has been turned into tlio 
sovereignty of the King in Parliaracnt* has had two 
effects : it has put an end to the arbitrary powers of 
the monarch; it has preserved intact and undimi- 
nished the supreme authority of the state. Tlie 
second of these principles is what I have called the 
" rule of law/' or the supremacy throughout all our 
institutions of the ordinary law of the land. This 
rule of law, which means at bottom the right of the 
Courts to punish any illegal act by whomsoever com- 
mitted, is of the very essence of English institutions. 
If the sovereignty of Parliament gives the fonn. the 
supremacy of the law of the land determines the 
substance of our constitution. Tlie English con- 
stitution in short, which apfiears when looked at 
from one point of view to be a mere collection of 
practices or customs, turns out, when examined in 
its legal aspect, to be more truly than any other 
polity in the world, except the Constitution of the 
United States, based on the haw of the land. 

When we see what are the principles which truly 
underlie the English ix>lity, we also perceive Low 
rarely they Iiave been followed by statesmen who more 
or less intended to copy the constitution of England. 
The sovereignty of Parliament is an idea funda- 
mentally inconsistent with the notions which govern 
the inflexible or rigid constitutions existing in by far 



inonnrcliy fictions which recall the nria hy which at A far r 
jHiiud Kiij^'IiMi runstitiitiuiialifta had iMiiniiially chechrd tli« en* 
iic>ncIiiiKijti> \\)jile nally (]illliIli^hillg the ^]»hor6 of the ro^ral 
jutiogalivc. Lc^'al frtatiMiiiiiithip Uiifi cveiywher« the •• 
character. 
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the most imporlint of the cotinlries which haw 
adopted any scheme of rcpresentatave gnvcmre.oiit. 
The "rule of law" w a oonception whieh in tJi« 
United State* intk-cd hits rcccivi-d a Jorolopinunt 
beyond that which it hna reached in Rnj^lnnd ; but 
it is an idea not so mach unknown ia aa deliberately 
rejected by the conntitiition-nmkera of France, and 
of other continciiliil coiiatriua which have followed 
French gnidance. For the impreinaoy of the law of 
the land means in the Imt reswrt the right of tha 
judges to control die executive government, whilst 
the uejparaiion dis jmuvnira mcani, aa coostmcdDy 
Frenchmen, the nu'lit ..f t!-.t^ ^'ov r:.iri';nt t.» rintrol 
the jiii]f;c<i. The authority of the Courts of Law aa 
tmdorptood in England can therefore hardly co-exist 
with tbc system «( Jroit atlminis/ralif aa it prevails 
in France. We may ptrhapg even go bo far as to say 
that Knglish K'grilisni is hardly consistent with the 
existonce of an official body which bears any tme 
rcseml)Iaiice to wliat foreigners call " the adminis- 
tration." To say this is not to araert that foreign 
forms of govemmeut are necessarily inferior to the 
English constitution, or unsuited for a dvilised and 
free people. All that necessarily results from on 
analysis of our Institutions and a comparison of them 
with the institutions of foreign countries is that the 
English constitution is stilt marked for more deeply 
than is gencnilly supposed by pe<.-uliar features, and 
that these peculiar chanictcristics may be summed up 
in the combination of Parliuiueutary Sovereignty with 
the Rule of Law. 
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315, »Ct4. 

Coalition, the, 378. 

Coke, on pnTalc riglite, 45. 

Coloo)«I OoTrnior, the porition of, 
in relation to the Orvwn, 106. 

Coloaid Lewi Act, the, 1865, 97. 

OdIodUI Parliammtt, uoctioti of 
the Crown in Acte of, 95 ; in 
relation to the IirperinI Parlift* 
ment, 99 ; jtowcr of the Conria 
atto,ioo; ascouBlitueDtbodiM, 
toi; |«wcn to elinnt.'e roniti- 
lulioiial l.in-« pwr^sfil hj the 
Virturi^in rHrlunxht. 101; the 
Htprfuiiicyorfl.i-Iii.jK-iiiilPar- 
liniiii'iit iivor, 104 ; [-olicj- of the 
Imj-eiiaUJuvrriimi'iitDslo.ioS. 

ri,K„iic<, Acli nlutilig 10, 61, 63. 

Coloiiip*, Kn;,"lish, rc'i'rrtcut alive 
guvrrniiiciit of, 95. 

ronimun \.\«, nml ttatiite law, 18. 

Conii.lroll.r (Vncral, the jxwition 
luid i««if« of, 311; initance 
uf tlic |Kiu'(-r of, 326 i Julie* 
rrlutioi; t.. llie offirc of, 317. 

Cungic-M-«w(-r»of.c«niij«iTawilh 
]Hi«rr« of railway comjiaDic*, 
'37- 

CoiutrTati^m, qdJ FrJerntiini, 
«59- 

CoiKj'iratAr*, pOMtinn ofMiuiitrrs 
M to, 139. 

ConMituei.cin, the, 55. 

•Con -lit lit ion cftlic liiiteJ Stalee, 
th»,' tlie Articlre of, 5. 

Coii>tituti»iinl Uw, moiJem origin 
of the tfrm, 6; JDdrfiiiitrneu 
of, ja; liiOcrcnt cUaractcr of 
nilet of, 14, 30; (lie atuJj of, 



31 ; fint fnodpln of rngliih, 
3t i groetKl ruin of £u»tiili, 
grouoiieil on Uvr of bml, nS. 

CouttilutloDAl laws, wf England, 
iu compoHaon with Belgian, S3. 

Cunetllulume, iba EagUih, Bmia 
■ml llallani on, t ; the AiMri- 
eftn in campariMawitb, 4; Iil»- 

- torical ttew of, 15-I9; livsiUa 
■ml rigid, 114. iiS; Fnucli, 
no, lit; Belgian, ■!>; United 
State*, 131; PrtlcralSUIf.tvb. 
}nt to, 131,1341 aM EngliWi 
CvBklilutlniL 

C-imtncta, otKcrvanre of, ii, 
Ci.ni ■■nliniia, uf Iba Conttilnllon, 
(li»tin[ti»ahrtwofn)aw«aa4,ll; 
Frrcnnn'* Groalk if (JU £»f' 
litK CoiuH'ttiam, tmiUtA m ti^ 
343; Bi rule* of uucnrtiHai^ 
power, 3£i i ainu tit, 354; 
tam-lioQ Zl, raniiilered. jSji 
ilifltrultlei coonecltd with, ]M ; 
■ml public opinion, 369; fiowcr 
of ihe law in relation to. 371. 
Court of Appeal, the, (be reen 

aa. »7. 
Coiirtf,theL«w,56; and Railway 
lye-lnwf, 88 ; and Colonial 
Acli, too; Btlgian and Fm»eb, 
in connection with ll>e Con- 
•titniioii, 143; of 1 lie United 
Etnlei, 144 ; CanailiaB, 1 54; 
Swiia, 155; and niattara of 
State, 187, 133, 398. 
Criticiim, fair aud litielioaa, 154, 
CiowD, the, the dcarent of under 
the Act of Settlement, 39 ; aa- 
acut of, to home and colonial 
lilli,i05; poailionof tbeOilo- 
uial Ooremor in relation to, 
106; poailion of, in rclattoa 
to Miniilrra, 331; power o( 
at (0 alient, 338; Bagebot M 
the powen of, 394 ; pefaeaal 
authoritjr of, and aoe eraig nly 
of Parliament, ^8«, 396, and 
■•*•; iu relattoa to diM^ 



liiliiiis i.t P-rIumii.t, jjS.and 
'"^«; 359; rrcrosul'Ti* of, 
390- 

Cri'wn scrvuulr, |<UFitiim cf, tn 
Kiij,'I:ni<I, ODinimicil willi poei- 
tinn of Kn-iH-h oHimU, 199; 
«94. 

D. 

Dk BLOi.>EViLLi;, iSo. 

l>K.n. ClKvalier. 175. 

Dc I»l[iip, <>u tU<' liiint "f Tur- 
liiimrut.irv puwi-r, 39, 168. 

De Tniqui-ville, ou tlic Kn;;Uhh 
Coiis-lilutiuii, 13 ; on rrsjH'i't fur 
till- )..»- ill Kii^LiiiJ, 16U; iiud 

Alt. 75 i-f Cuii>titiitii>n of Y.«r 
VIII, 193; 01. llic KiigUfli Tnr- 
1 Ihe Coiisti 
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.tforUv 



1 Swit 



"65, 



•nL'il;ii:ili..ii<.f Ili^jlitsufMi 
t;ii:ii-.ii.t'-.' for freedom of dis- 
t-u.-^i 16S, 26q. 

• I Voliir..1 i..ii of tlu- State of Sifge." 
(!.<•, 3y5, 299. 

ni.ciisM.ii.. riyl.t to frwdoiii of, 

l>i>..>hili.,i.s of I'nrlUmi-ut. 1784 
' iM.lf. 30"; iK-wwitjr for. 
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1". 360- 
DoiM, Dr.. .X 

li„.,f.1. 389. 

I>r,.,t .l.t..,inUlfil!/. 180; <\t(ii,i. 
li....„f.,S.; k-:.>li„=,.i„i,K-ll.l.-. 
vf, 1H4 - rli;,i:iU iii.i!.-r, i>,6: 
.l...ip- o.,.U.r. lyS; ..i,,k.m.1 
1om,,i..M.l:..{-li,-lim,li<...-.7e3; 
.Ai-i,i,w „f. ii,(i,„>i»t.„t with 
p.".!- ..f K..^'lisli 0.un^ 39«. 
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Elccton, I^ 
tttion of, 
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of the Vi 

Eii|;ltilld, t 

of, 8. 
Eiigluixl, 1 

joj ; [k). 

EMgli^h a 
oil tiio ii 
of, I : II 

i«ii(iiiit-i] 

itudv iJ 
4.6.T, 
tliel»w> 

Ei.fllUlloM 

Koiutiiii'iil 
Court! 
iiiilitiB, , 

Exlmtltliix 

roHty t< 

Ejre. Cuv< 



Fm-ehal . 

Stiit*r*. 

fi-drrftlit 

(VLralCi. 

116; (.f 

MUf.rit;; 

Ijti.<i 

i-'liii of 

l'..I.-r.1 J< 



Dd 



40t I.Xt 

ndcnJiMi, tmi Piriiamcntary 
acntmgmij,ti6; aiiMof, 1)9, 
iji ; lt*tai«of, 138; andUni' 
ttmnUiB, 143; cmttioB of, 
t£i; vi Gmuerratuia, t£9; 
tiM Irgml tfirit of, 160; dilK- 
eoltica eonnKted with, !&« ; 
SwiM, 16$. 

Tox, Mpport of ParliMBenlar; 
tanrrigatj by, j6o ; 379. 

Fnat«i tlM goTcniDimt* of, no, 
isOv )'< ! canatitntkmal non- 
■RliyofLt>auPtitIippe,IIO, thi 
Toeqaitille on Iho CoiuUtatiiH) 
bI; 1 1 1 ; Dm RepaUic of tftifl, 
■ 11; eostrol of lit«nttin ki»l 
nwapsper pma in, 167, a}i ; 
IIm 'DecUration of the Stale 
orSi«g*,'>95. 

rneiBMi'i Ofmalk ^ A» SngH,k 
CoMft'/Hlion, bisloric.il value <<r, 
t>. 

Frtnth Conri^, aullioritT of, 143. 

Frenrh OflicUh. uimIit Jrvil ad- 
miluitmli/, 196 : in conipiiri'on 
with Kiigli-h Crun-n (cnniitJ, 
199. 

Frrnch Rcfiul>lic, power of tbe 
MilitArj courts uinlcr, 300, 



OlililSEli's //.Vary 0/ Eitylind, 
quotrd, 106 ; r^ftrrrJ to, I4I, 

Grurgc lll.>.Iminlioii for T.n^inh 
Coixtilulion, i; UiiuilulioQ of 
Pkrliunicut b)', oi a ronitila- 
liunal art, 359 ; pulilical actiT- 
ily of, 388, 

Grtmiin Rmpirr, thr, an exampW 
of FrdFraliam, iiA. 

OiKut, 168. 

GunloD Riiila, 1780, 197. 

Guvrmmrnt, rrprMPhtaliTe, 76. 

GuTFmiT<!rnrra1 iu Ooiincil, tb*, 
WgitbiliTC puwen of, 91. 

OmiTillc, Lord, artion of, in op- 



rio<Slb>n la P^wluiiiirnl, ivgaH- 
tii;; lb« mt'iina. iPri,3i6. 

Frrtmnn. in rvUltua toeuoalt- 
tiitional kw, i>. 



ll.inKAS CORPCa Ada, 18, 
119-iti: tW writ uf. ]>i; 
applicatiofi for writ of. 119, 
>33; putitjonufiatpcdcd per- 
lona and«T, sjS-ifO; »iu|wfi- 
■ion uf, J14, (41; of rrUtion 
of Act* of lulnanity Ui, 145. 

JlmUai Ccryus StuMnaioa Acta, 
rawvaloi,i4>: iBCOMMrina 
with fcandgn ' wipwiaw of 
raoalitsliMl jtnamttna,' r43: 
rofii[-«irivni wilb Ciwirifio Arta 

Hollam, on Iha Uondilntion of 
Kngtnnil, I ; on lb« Septennial 
Act. 41. 
Hastiogi, Wnrren, 368. 
Ilf^am. ProfrsKor, 7 ; news of the 

HngUtb Coiiatitution, 10. 
Ileoiy VIII, the atAtntt of Pro- 

clamationa un«ler, 47, 48. 
llUtorian, the, bis view of cob- 
(titution contimitcd with that 
of the lawyer, I1-19. 
Hou«e of Corarnoua, tbe, waola- 
tiotii of, not of legal anthori^, 
I 50 ; power of, 51, 54 ; Bar%« 
on, 78 ; relation <j the HoOM 
j of Lordi to, 35*, 356. 
' lIouKof Lord*, tbe, poaitioD of ia 
I cue* of appeal, 17. 
Hume, on SoTerrign power, 71. 



NrcArHNmT, ai mod* of enfarc- 
ing eon«titut!onal convpntHB*, 
33' : 3*7 ; di«'»o', j8oi, 

Meiil. tlie //o&M* r«>yMf 
relation to, >36. 



IraiMTatMeii 
I Act! in r 
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IiiJi'iiuiily, Act of, an incUiice of 
pBrlbinptitary j>o«cr, 46; in 
coiinctti»ii with tasptntion of 
I/«hfa» Corpui Alt, 145; of 
1801, 149. 

Inliinil Hivpi.uv ORiw.t}.*, rwcijit 
of Tnii-H through, 319, 

IrthuKi, the A«.-t of I'nion with, 
61. 

Iri:.h aiiinh Act, 1869, 160. 

Irith Coercion Act^ 143, 144, 
^89. 

Irish Land Acl, 160. 

J. 

JinGi.s.En-rliKli.iarflaliontothe 
TiajH ri:il I'iirlinini'ul, 141 ; of 
tlie l'i>Jlc.l Rial.ii. \a iflHtion 
to.h,(Wtilu:i»n..45:i."'Ier 
i'ri>i7(i>/i)iiiiiVrtiri/,i98;Ilnc(ia'i 
<i]i]ii>hiti»ii to, :o6 ; [HtitioD 
iif. in I7lh cci:lurv, J40; and 
railiai,uut.,rv IJilN" in j.m-r.-M. 
.133; in nl:.tioii t.Mli«olutioii 
uf P-irlidTiifiit, 364. 

K. 

Kkxt, Cominenlarr'a tit, 4. 



irMiiMRiKUEN, the, of rri, 

('.nil,, tin-, ,-,6. .'Vf r-.Hrt». 
iii:il.i.,i,' Imiiii-., chumotiT- 
;o» ..r, K5; iiLHiiEo;; «f the 
m. S5 ; MiUiMiiiiMtr, 86 ; 
]-i..li...... 86; Coiimil of 

iliOi linlin. <jt ; (-..l..i.i.l 









37; tViign**. 



35< ; and the will of the N«- 
tioa, 384 ; nniler Lord Lynd- 
hant, 3S5; intlaencQ or, v-.i 
Acta piiaeH bj tbe HooM <ji 
Oommon*, 393. 

Lout* the rirtwoth, 175. 

Loni* Philippe, goverDDMnt cf 
FranM noiJ«r, no. 

Lyndhnrst, Lord, the Hoots of 
Lord* under, 385. 



Uacaulat (inol«d, OD the La- 
canting Act, >75. 

HacclMficId, Lord, 368. 

Uagiitrst«a, potitigti of, M to 
public meeting*, 186. 

ICagna Cart*, tbe, 119. 

Uanifield, Lord, 00 the Ubert; of 
the Prcit, t6o. 

Miirlial law, 194-301. 

>Wville, Urd. 368. 

Mcrch.mt Shi].).!.,.,. Art, 1876, 
powers ut Ihe IKwrd uf Trnde 

Militnrj Poiirls, jKjwcr of, uudur 
the FrfDch llcjiuUir, 300. 

Milili«. tt,^ r,.r..Mtion of, 313; 
Uw of rmli)>limciit of, 314. 

MinivtcriAt resiKiiisibilily, ill 
m.»iiing. 319-331. 

Mii.i-t.nL, ur,.!.-r-lnn,lin!(. n-n- 
litinjj tlip action of, 34,';, 347. 

Mini-trj', Ihe. -li-mi^-al of, by 
the Kin^. 358 ; r«*i^iialioii 
imdrrv..tf ofc-u^iirc, 374. 

Monlrf'juica'i Eijirit dt* Lol*, 
rrffrr^t,. 186. 

MarnI U«, .\ctR uf rarliamcnt in 
rrhtion to, 58. 

Morlrj-. Life of Di.l.Tot, rr/trnd 
'». '75- 

Mutiny Act, tlie. 303: of 1689 
in tonipsri"iu with tl* .\r[ny 
Aft of 1881. 305; iircmiiMe 
of the firrt, 305; iu rtUtion 
t« tl>e AdiiurI meeting uf Par- 



N. 

XAnoTAL Obt Act, 310. 
N*tiiniliMlian .\rl, 1870, pfVcr 

of tlir S^rrlM}- nf StaU Under, 

3(8. 
N'«wci<t1e, llic Dok. of, 383. 
Nrmpapvr pn-M, Frmili b« villi 

rtgiuil In, 969. 
Nun>Mi wrctga la w-nakiKgbodiM, 

So; R«niniy«MMiuilc«aa,H: 

Irntt n ponvn of, 9^ 
Kon ■eovanifnlripalatitiViFonigB, 



r. 

PALMUtsTox, Lord, actioB of, 
under dikMilutioD ot RirlU- 
metil, 364. 

Perliimeut, thelroperial, and legal 
nuthurity. ai ; aoTereignty ot, 
35 ', logistntire anihority of, 
37; the Rewlutioni of, 50; 
power of the llonaet ot, 51; 
Mr. Justice Stephen od tba 
[lower of. 51 ; power of in 
chAUging tawt, 81 ; repeal of 
Act* of, 84 ; lubjrction of tMO- 
rorereignUw-nakingbodieeto^ 
87; the Viclorinn ParliameDt 
in reUlion to, 99 ; e npremacy 
of. 104: veto of on Colowa] 
AtH, 107 ; policy of towaHa 
Gilonial IrgiiUlnrra, loS; tba 
Judgea in relalian to, 14*; 

bodiioent of the Militia, 314; 
Act> of in relaiioD tu lU Revo- 
nue, 310; and Crown aerraala, 
335 ; ruin at to the ditwdnliod 
"^' 357 • diiaolttlioa* of 1784 
niij 1R34. 358 i dioulatiaa of 
■ 885. 358, nor*; Ihe AdumI 
meeting of, 371, 374. 
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Parliament, Acts of, in relation to 
Moral and International Law, 
58 ; in relation to preceding 
Acts, 60. 
Parliament (Victorian), the, 95; 
in relation to the Imperial 
Parliament, 99; struggle be- 
tween the upper and lower 
Houses of, 1878 and 1879, 
386. 
Parliamentar}' electors, not part 

of sovereign power, 55. 
Parliamentary power, exemplified 

by Acts of Indemnity, 47. 
Parliamentary sovereignty, the 
principle of, 36; examples of, 
38 ; in relation to private 
rights, 44, 62 ; Austin on, 65 ; 
limitation of, 65 ; political and 
legal, 66 ; external and internal 
limits of, 73 ; characteristics of, 
80 ; De Tocquo-ille on, 81 ; 
and Federalism, 126; and the 
Rule of Law, 291, 332; cluir- 
actcristics of, 333 ; and ad- 
ministrative law, 335. 
Peel, and the Dissolution of 1834, 

359- 
Personal freedom, the right to, 

2 1 8-250 ; moaning of the term, 

220. 
Pitt, and the Dissolution of 1784, 
. 358 ; and the Coalition, 378. 
Ploiiard's Les Coiiitittutiong Frttn- 

rm'iifn, qwiUd^ 1 13. 
Poil<>ck'F, I^rof., E*fayf an JuriS' 

j>rinf{-uce and Kthic»y «ofe, 37; 

Scv:nce of Cusf Law, 56. 
Pnrognlive, the Royal, 59, 391, 

392. 

Pri'io^'ative, and j)rivilege, 352. 

Pn.vidont of the Tnit'd StMes, 
election of, 29; j)owor of, 139; 
jx>si(ion of tlie Fi'deral Ju- 
diciary in connirtion with, 
'43; in CDiitnist with the 
Kni^'h'sh Cahinet, 143. 
'1*'^^, flic Bcl^n'rin lawa^tolilHTty 



of, 250, 251 ; position of Ecj- 
lish writers in, 262; offeocff, 
263, 273 ; causes of the liln-rtj 
of, 264; under the French lav<. 
265; contrast of France an! 
Kngland in relation to, 273. 
277 ; the Licensing Act, 274. 
Prevention of Crime (Irelaiii) 
Act, 1882, powers of the fie- 
cutive under, 244. 
Priestley, on Septennial Parl'ia- 

mcnts, 43. 
Prime Minister, the, position of in 
relation to the State, 9 ; popa- 
Ir.r errors as to the power of, 
11; position of in relation to 
law courts, 21. 
Private Rights, Parliament in 

relation to, 44. 
Privilege, and prcrogatiTe, 352. 
Proclamations, the Statute of, 
47 ; Royal, in relation to lav, 
50 ; modem use of, 50. 
Public Mcvting, the Right of,28:- 
290 ; the Relgian law of, 383; 
English law ns to, 283 ; position 
of Magistrates as to, 286. 
Public opinion, in regard to the 
conventions of the Constitution. 

Public Rights, Parliament in il- 
lation to, 35. 



Queen, the, popular errors as t< 
the |K>wer of, 11. 



R 



Railway Com])anic9i as non 
sovereign law- making * laodici 
86 ; Fubjtxrt to Acts of Parlii 
mcut, 87 ; the Courts and bye 
laws of, 88, 89, 91, 138. 

Reeves, autlior of I/iMory of Enj 
iiith Z/iir, trial of, 349. 

Iteligion, offences against, 15 7. 
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is Knglitli C«tonira, 95. 
^ lUpaUiciMiCniurtitiilianarFnuiee, 

•, nt I^liamnil, 50. 

•.Uie.laic* n-gnrdinp. 316; 

KHirca of PirliaoKiKary, 
3t<; IIm ftotlMrily for rx- 
pvnJin;, 318, 310 ; tht nrript 
o^ jt9; wcurilj for Ifptl 
txptnditura, 331; {xiMtiati ol 
tbf ComiitTQllcr General ia re- 
mui lci,3i>; iiiodeof|M]rTn*i>li 
mm. 313; BciIoD of Loid 
Omtville ill rrlution lo, 314 ; 
anmiDkf? of |>riiiri).lM •■ ta 
rvoifrt and c^pWititr* of, 318, 

Kiol Act. tiir, nii'tak* ** to tba 



1831, 



KlOtr, III 

GordoD, ivSo, 197. 
Rojsl rrcrognlivp, the, 59. 
Ropl ^^.K•lun.:.ti•»l^ in r,'l:.liou 

Rovnl ^uj.r, mscy..ii.a .ovfrcigi.ty 

ofriirliniiicit, 167. 
Rateof T^u-.tlir. it- imlurr, t66- 

116; I>e T(Kr]u.villeon, 168; 

niriin.tit^uf, 171; Rti^-lanil aod 



■ntnislpd II 



"79. 



of. 



■r.-.g..ty. 



.dI*.irlum.-<il;,r)S.v 
9'. 33 »; "Wiire 
I., in Ionian n.,cnibli.», 336; 
raw of tamuh 
9 ; ilrvfliijiment 
the liiileO Ptnte*. 398. 






^ALiMit HT, Uia, mid the dlMO- 

|jtu.n«ri685. 358. 
Sti"^ o/r,.« U^. Truf. Pollock, 

56- 
Sc.^Uiid, the Act of rnigo wilh. 



Stall, lU, of Ofte^ ijo. 

fiernUrj i>f Suie, ike, uiJ lU 
Noluralisilian Act, 34S. 

Scilitioa* inleiiticiB, deftwd, jjlV. 

Kefteniual Act. tW. 4>: II«lUn 
ond Lofd StAskop* on, 41; 
roiulitnliuiMJ in|K>riuic« of, 
«) ; 111* objectiiMU ti\ 13; 
PririrlWe Tirw nt, 4 J. 

i«UTcrr,ab»1itmii «f,iB tbeVnilcd 
Sul'rl. 76. 

Soldier*, fntilioli of. 304 : imutlon 
of ki eitiune, 306; crhnjiul 
liuUlilf of. 306 ; cinl lulitlily, 
30T ; snder trial, 308 ; in rw- 
btMB te OSem. 309 ; Mr. 
JtMlic* Slcpbtli on the poaidaB 
(if, in nlutMa l« ttieir ufficen, 
310; niilttarypoiiitoa uf. jtt ; 

tf,- .V,:!,-.,.r... ,.„.l. j,j. 
Sovcrci^'D power. Hum* oo, 71 ; 

limiti to, ID cu« of abwlatc 

rulers, 71. 7<- 
Slauiliii<,' Arm)', the, of Enjluid, 

301. 
Suiiho{>e, Lord, od the Septcnnul 

Art, 41. 
Star Chamber, the, conlrd of, orer 

print ing-preifca, 173 ; abolitioa 

of, 181. 
Stutute, and Commoa Uw, iS. 
St.ilute, of rroclatnUioiH, 47. 
SlrpLen, Mr Juilic*. on <b« 

rrMlulion* of Parlianent, 51; 

oQ the obedienre of •oldierm to 

tlie commAdda of ibeir odktn^ 

3'«- 
Stepheo, Leslie, on actual liouU 

to wTrreign power. 75. 
Slorjr, OiiniMnitertM o'', 4. 
Stubby Dr. (Btibop of Cbcat^X 

•7- 
Sujmrine Court, ct tba I'MUd 

Stalea, fonnalioa and po»«r 

of, I46, 149; cue of Mmftmrf 

«. Ma'Umm. decided bjr. 15* ; 

dnngen of its M«ilioB. 161. 
Swim Coafedemlw*, Ihi^ aa n- 
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ample of Fe<lePdli5in, 126, 128; 
• piiurantecd * rights of, 141; 
Fiileml Court {Buiulefij^richt) 
of* i5o» i6i ; the executive 
of, 158, 161. 
Switzerland, the electorate of, 55 ; 
compared with England as re- 
gards respect for law, 168. 

T. 

Taxes, Parliament in relation to, 
317 ; permanent Acti relating 
to, 318. 

Tillers, on position of con>titQ- 
tional King, 388. 

Treaties, sanction of Parliament 
not necessary to, 391 ; the 
treaty - making jhiwit under 
ron^tituiion of United States 

39>- 
Tribunal d($ CotijUu, 191. 

u. 

UxcoNvTiTrTiONAL law, meaning 
uf the e\pres^ion, 165. noit, 

Unct»n.-titutional legiflation, Kife- 
(mards again>t, 119, 1 34. 

rni<»n, the Acts of, 61. 

Unitariaiii'-m, in contrast %*;th 
KetKiMli-im, 143. 

Unitid State-*, tho, Constitution of, 
in c<*ii)p:iii>«on with the Kni^liiih, 
4.51 h;;.d power of the govern- 
mnit "-uhitit to the hiw of the 
eoii^'iitution, 29: the Pu>idi'U- 
tial eKvtors in, 30; limited 
p«'\vir«* of the legi^hitive UKliit 



j in, 124 ; thefe<1<Tali<4ra of. iji. 
'J»» *J5; t^»« Ko»l-nil Court 
of, 142 ; authority t»f the Court* 
of. 144. 1 4S. 160. 161 ; thoiule 
of la win. 213; dfvchipiui-nt uf 
the rule of Uw in, 398. 

Cniveniity print ing-prx'»4»e«, 273. 

Uri, the I^ti\de^j<tiwit^hn of, 15. 



V. 

Virro, the right of, io ei«nu^tion 
with Colonial lt*gi^latioD, 105. 
106, 107. 

Victori,i, Queen, 388 ; the pcr- 
Fonal influence of, 389. 

Victoria (Colony), the pArlijimrnt 
off 95 ; *ft ParliAmeut (Vic- 
torian). 

Vivirn, lituJfS A*fmhnttratireM^ 
Ttferrnet to, 189. 

V(dtain\ 16S; hit inipr^-^^iun c>f 
Kngland, 174. 

Vote of Ccn^urr, Action of the 
Ministry uinUt, 374. 

W. 

Wab i>f Sci'v-iuon, tlie, itiid al«>- 

lition (»f sU\ery, 76. 
\VeIlingt(*n, und tlie Hi^^ilutioa 

^»f 1834. 359 
\Vilke^ John, 361. 

William III, 389. 

Willitini IV, aimI the I^iM^dutiun 

of 1834, 361. 
Witenagfuii^t, the, lio tircr»»ity t\fW 

vUuXy uf hy Ike !aw}rr. 14. 
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